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LECTURES   ON   JURISPRUDENCE. 


LECTURE  XLVIIL 

In  my  last  lecture,  I  proceeded  to  the  first  of  the  two  capital 
departments  under  which  I  arrange  or  distribute  the  matter 
of  the  Law  of  Things,  (or  the  matter  of  the  bulk  or  mass  of 
the  legal  system) :  namely,  primary  rights,  with  their  cor- 
responding primary  duties. 

Adverting  to  primary  rights,  (or  to  rights  which  are  not 
consequences  of  delicts  or  injuries,)  I  proceeded,  in  the  first 
instance,  to  rights  in  rem  (or  rights  availing  against  the 
world  at  large)  as  existing /?er  se  or  simply  :  that  is  to  say, 
as  not  combined  with  rights  in  personam,  or  rights  availing 
exclusively  against  specifically  determined  persons. 

Adverting  to  rights  tVi  rem,  as  existing  per  se  or  simply, 
I  first  considered  them  with  reference  to  difierences  be- 
tween their  respective  subjects :  or  (changing  the  expression) 
with  reference  to  differences  between  the  aspects  of  the  for- 
bearances which  may  be  styled  their  objects.  I  touched 
upon  the  rights  of  the  class  of  which  the  subjects  are  tAinys, 
or  of  which  the  objects  are  such  forbearances  as  regard  de- 
termiuately  specifically  determined  things.  I  noticed  the 
rights  of  the  class  of  which  the  subjects  are  persons^  or  of 
which  the  objects  are  such  forbearances  as  regard  detenni- 
nately^  specifically  determined  persons.     And  I  adf erted  to 
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the  rights  of  the  class  which  have  no  specific  subjects,  or  of 
which  the  objects  are  such  forbearances  as  have  no  specific 
regard  to  specific  things  or  persons. 

Dismissing  the  rights  of  the  class  of  which  the  subjects 
MQ  persons y  and  also  the  rights  of  the  class  which  have  no 
specific  subjects,  I  proceeded  to  such  distinctions  between 
rights  of  the  class  over  things  as  are  founded  on  differences 
between  the  degrees  wherein  the  entitled  persons  may  use 
or  deal  with  the  subjects. 

I  adverted  generally  to  that  leading  distinction  of  the 
class  which  may  be  marked  with  the  opposed  expressions 
dominion,  property  or  otcnership,  and  servitude  or  easement. 
And  to  obviate  some  of  the  difficulties  which  arise  from  the 
ambiguities  of  the  expression,  I  stated  some  eight  or  ten 
of  the  many  and  disparate  meanings,  which,  in  popular 
language,  and  even  in  the  writings  of  lawyers,  are  annexed 
to  the  term  property  and  the  term  dominion. 

DUimctkm         Pursuin^  my  examination  of  the  distinction, 

between  o        «/ 

or    which,  for  want  of  better  names,  I  marked  with 


^I!tSu2^  the  opposed  expressions  to  which  I  have  now 
rnirnimt.  adverted,  I  would  remark  that  I  mean  hy  property 
(as  opposed  to  servitus  or  easement)  any  right  which  gives  to 
the  entitled  party  an  indefinite  *power  or  liberty  of  using 
or  disposing  of  the  subject :  or  (in  other  words)  which  gives 
to  the  entitled  party  such  a  power  or  liberty  of  using  or 
disposing  of  the  subject  as  is  not  capable  of  exact  circum- 
scription ;  as  is  merely  limited  generally  by  the  rights  of  all 
other  persons,  and  by  the  duties  (relative  or  absolute)  in- 
cambent  on  himself. 

And  by  servitus  or  easement  (as  opposed  to  property  or 
dominion)  I  mean  any  right  which  gives  to  the  entitled 
party  such  a  power  or  liberty  of  osing  or  disposing  of  the 
subject  as  is  defined  or  circumscribed  exactly. 
I  An  estate  in  fee  simple  in  land,  absolute  property  in  a 
personal  chattel,  or  an  estate  or  interest  for  life  or  years  in 
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land  or  a  personal  chattel,  are  all  of  them  cases  of  property  \ 
or  dominion  (taking  the  expression  in  the  sense  which  I  am  : 
now  giving  to  it). 

A  right  of  way  through  land  belonging  to  another,  a  right 
of  common  (or  of  feeding  one's  cattle  on  land  belonging  to 
another,)  or  a  right  to  tithe  (or  to  a  definite  share  in  the 
produce  of  land  belonging  to  another,)  are  all  of  them  cases 
of  $erviiu8  or  eascfnenl  (as  I  now  understand  the  expres- 
sion). 

In  the  former  cases,  the  party  may  apply  the  subject  to 
any  purpose  or  use  which  does  not  amount  to  a  violation 
of  any  right  in  another,  or  to  a  breach  of  any  duty  lying 
on  himself.  And  it  is  only  in  that  negative  manner  that 
the  purposes  to  which  he  may  apply  it  can  be  determined. 

In  the  latter  cases,  the  party  may  apply  it  to  purposes, 
or  may  derive  from  it  uses,  which  are  not  only  limited  ge- 
nerally by  the  duties  incumbent  upon  him,  but  which  are 
determined  (or  capable  of  determination)  by  a  positive  and 
complete  description. 

In  a  word,  servitus  or  easement  gives  to  the  entitled 
party,  a  power  or  liberty  of  applying  the  subject  to  exactly 
determined  purposes.  Property  or  dominion  gives  to  the 
entitled  party,  the  power  or  liberty  of  applying  it  to  all 
purposes,  save  such  purposes  as  are  not  consistent  with  his 
relative  or  absolute  duties. 

I  would  briefly  remark  (before  I  proceed)  that  in  treating 
of  the  distinction  now  in  question,  I  suppose  that  the  right  of 
the  party  is  present  or  vested,  and  is  also  accom|ianied  with 
a  right  to  the  present  enjoyment  of  the  right,  or  to  the  pre- 
sent exercise  of  it.  To  the  nature  of  contingent  rights,  and 
of  such  vested  rights  as  are  not  coupled  with  a  right  to 
present  enjoyment  or  exercise,  I  shall  advert  hereafter. 

Property  or  dominion  (used  with  the  meaning  mm^^ 
which  I  am  now  annexing  to  the  term)  is  appli-     ^''^^^ 
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cable  to  any  right  which  gives  to  the  entitled  party  an  in- 
definite power  or  liberty  of  using  or  dealing  with  the  sub- 
ject. But  property  (as  thus  understood)  is  susceptible  of 
various  modes:  that  is  to  sav,  the  limitations  or  restrictions 
to  that  power  or  liberty,  which  spring  from  the  rights  of 
others  and  from  the  duties  incumbent  on  himself,  may  vary 
to  infinity. 

For  example :  A  right  of  unlimited  duration  (as  an  estate 
in  fee-simple  in  land,  or  absolute  property  in  a  personal 
chattel)  and  a  right  of  limited  duration  (as  an  estate  for 
life  or  years  in  land  or  a  personal  chattel)  are  equally  pro^ 
1  perty  (in  the  present  sense  of  the  expression) :  for,  in  either 
case,  the  power  or  liberty  of  user  which  resides  in  the  en- 

^  I  titled  party,  is  not  susceptible  of  positive  and  exact  circum- 

>  scription. 

But  the  limitations  or  restrictions  to  that  indefinite  right 
of  user,  are,  in  the  difierent  cases,  widely  difierent. 

In  the  case  of  the  estate  in  fee,  or  the  absolute  property 
in  the  personal  chattel,  the  owner  may  waste  or  destroy  the 
subject,  in  so  far  as  such  waste  or  destruction  may  not  be 
injurious  to  other  persons  considered  generally. 

In  the  case  of  the  estate  for  life,  or  of  the  estate  for 
years,  this  power  or  liberty  is  restrained,  not  only  by  the 
rights  of  others  considered  generally,  but  by  the  rights  in 
the  same  subject  of  those  in  remainder  or  reversion :  that  is 
to  say,  who  have  rights  in  the  same  subject,  subsequent 
to  the  rights  of  the  owner  for  life  or  the  owner  for  years. 
For  if  the  owner  for  life,  or  the  owner  for  years,  had  the 
same  power  of  user  which  resides  in  the  absolute  owner, 
it  is  clear  that  the  rights  of  those  who  are  in  remainder  or 

\  reversion  would  be  merely  illusory.     In  respect  of  their 

f  nghts,  he,  at  least,  must  be  subject  to  the  duty  of  not  de- 

stroying the  subject,  or  of  so  dealing  with  it  as  would  render 
it  absolutely  worthless. 

But  the  restrictions  to  the  right  of  the  limited  owner, 

*  Blackston^  vol.  ii.  pp.  122,  2S0,  8S1,  897 ;  loL  iii.  pp.  223,  248. 
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which  arise  from  the  rights  of  the  remainderman  or  rever- 
sioner, may  also  be  fixed  differently  by  the  absolute  dispo- 
sitions of  the  law,  or  by  private  dispositions  which  the  law 
allows  and  protects.  We  may  suppose,  for  example,  that  the 
owner  for  life  of  land  may  be  empowered  to  divest  it  com- 
pletely of  timber  and  buildings,  and  to  leave  nothing  to  his 
followers  but  the  bare  soil :  Or  that  his  power  of  taking 
timber,  and  demolishing  buildings,  may  be  more  or  less  re- 
stricted. 

In  our  own  law,  in  the  Roman  and  French  law,  and  (no 
doubt)  in  every  other  system,  the  power  of  user  which  is 
annexed  to  limited  interests,  is  restricted  (in  regard  to  the 
interests  of  the  following  takers)  in  a  great  variety  of  ways. 

But  though  the  possible  modes  of  property  are  Prop0rtTpr«. 
infinite,  and  though  the  indefinite  power  of  user  ^i^ti^.*^ 
is  always  restricted  more  or  less,  there  is  in  every  I^^^ied 
system  of  law,  some  one  mode  of  property  in  JlJ^JtiJ*^' 
which  the  restrictions  to  the  power  of  user  are  JJ^^ 
fewer  than  in  others :  Or  (changing  the  expres-  ^JJlim'^ 
sion)  there   is  some  one   mode  of  property  in  from  cooim- 
which  the  power  or  hberty  of  indefinite  user  is  •<«• 
more  extensive  than  in  others.     And  to  this  mode  of  pro- 
perty, the  term  dominion,  property,  or  ownership  is  pre- 
eminently applied. 

Such,  for  example,  in  the  Roman  law,  is  dominion  (in 
the  strict  sense) :  such,  in  the  French  law,  is  propriete  (in 
the  same  sense) :  such,  in  our  own  law,  is  absolute  property 
in  a  moveable.  Such,  too,  in  our  own  law,  is  an  estate  in 
fee-simple  in  land :  but  which  (although  it  is  closely  ana- 
logous to  absolute  property  in  a  moveable)  is  not  commonly 
called  property  or  ownership. 

The  right  of  property  pre-eminently  so  called  (or  the 
mode  of  the  right  of  property  which  is  coupled  with  the 
largest  power  of  user)  is  (for  the  reasons  to  which  I  have 
just  adverted)  a  right  of  unlimited  duration :  that  is  to  say» 
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there  is  no  person  having  any  interest  in  the  subject  sub- 
sequent to  his  own,  from  whom  the  owner  raay  not  divert 
it  by  a  total  or  partial  alienation.  Let  the  contingent  suc- 
cessors be  who  they  may,  (whether  they  succeed  by  private 
and  particular  dis|>ositions,  or  by  general  dispositions  of  the 
law  taking  effect  in  default  of  particular  dispositions,)  they 
have  no  such  right  in  the  subject  as  the  owner  may  not  de- 
feat, and  as  sets  a  restriction  or  limitation  to  his  power  of 
using  the  subject. 

This  I  apprehend  (speaking  generally)  is  the  notion  of 
property  unlimited  in  duration,  and  therefore  the  most  ex- 
tensive of  any  in  res[>ect  of  the  power  of  user.  In  strict- 
ness, it  is  not  a  right  of  unlimited  duration :  for  no  right 
can  endure  longer  than  the  life  of  the  party  entitled.  But 
it  implies  a  i>ower  of  aliening  the  right  itself,  from  the 
successors  who  would  take  it  (by  particular  disposition,  or 
by  the  general  disposition  of  the  law)  in  case  the  owner 
died  without  alienation. 

To  this  I  shall  advert  particularly,  when  I  come  to  con- 
sider rights  in  regard  to  their  respective  durations. 
ivopertTpre.  Evcu  the  right  of  property  pre-eminently  so- 
SwTm  ^  called  (or  the  right  of  property  whose  duration 
JISlJ^^^tL  ^  unlimited)  is  not  unhmited  in  respect  of  the 
power  of  luer.  power  of  uscr  which  resides  in  the  proprietor. 
The  right  of  user  (with  the  implied  or  corresponding 
right  of  excluding  others  from  user)  is  restricted  to  such 
a  user,  as  shall  be  consistent  with  the  rights  of  others  gene- 
rally, and  with  the  duties  incumbent  on  the  owner. 

For  example :  I  may  exclude  others  generally  from  my 
own  land  or  house :  but  I  cannot  exclude  officers  of  justice, 
who,  authorized  by  a  warrant  or  other  due  authority,  come 
to  my  house  to  search  for  stolen  goods.  If  I  am  the  abso- 
lute owner  of  my  house,  I  may  destroy  it  if  I  will.  But  I 
must  not  destroy  it  in  such  a  manner  as  would  amount  to 
an  injury  to  any  of  my  neighbours.  If,  for  example,  I  live 
in  a  town,  I  may  not  destroy  it  by  fire,  or  blow  it  up  by 
gunpowder. 
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I  have  a  right  in  my  own  person  which  is  analogous  to 
the  right  of  property  in  a  detenuinate  thing.  And,  as  a 
consequence  of  that  right,  I  may  (generally  speaking)  move 
from  place  to  place.  But  this  iny  liberty  and  right  of  lo- 
comotion, does  not  empower  me  to  enter  the  land  or  house 
of  another,  unless  I  am  specially  authorized  by  the  owner's 
license,  by  a  right  of  way  through  his  house  or  land,  or  by 
some  other  cause  specially  empowering  me  to  enter  it. 

And  the  power  of  user  which  is  implied  by  the  right  of 
property,  may  also  be  limited  by  duties  which  are  incum- 
bent on  the  owner  specially  and  accidentally. 

For  example :  The  power  of  user  may  be  restricted  by 
duties  or  incapacities  which  attach  upon  the  owner  in  con- 
sequence of  his  occupying  some  attUus  or  condition.  We 
may  conceive,  for  example,  that  an  infant  proprietor  is  re- 
stricted (by  reason  of  his  infancy)  in  respect  of  the  power 
of  using,  as  well  as  the  power  of  aliening. 

Or  the  power  of  user  may  be  restricted  by  reason  of  a 
concurrent  right  of  property  residing  in  another  over  the 
same  subject.  \^Condaminium — Mitciyentkum — Joint  pro- 
perty— or  property  in  common.] 

Or  the  power  of  user  may  be  restricted  by  virtue  of  a 
right  of  servitude  residing  concurrently  over  the  same  sub- 
ject in  another  person.  For  example:  I  have  (speaking 
generally)  a  right  of  excluding  others  from  my  own  field. 
But  I  have  not  a  right  of  excluding  you  (exercising  your 
servitude  or  easement),  if  you  have  a  right  of  way  (by 
grant  or  prescription)  over  the  subject  of  my  right  of  pro- 
perty. I  have  (speaking  generally)  a  right  to  the  produce 
of  the  field :  but  that  right  is  hmited  by  a  right  in  the  par- 
son to  a  tithe,  unless  my  land  be  tithe  free. 

It  follows  from  what  has  preceded,  that  neither  I^^^IT^ 
that  right  of  property  which  imports  the  largest  2^|^JJ 


power  of  user,  nor  any  of  the  rights  of  property  22*a]J*,ir 
which  are  nuxles  or  modifications  of  that,  can  be  ^^^^ . 
defined  exactly.     For  property  or  dominion,  ex  «xmUj. 


LECTURES  ON 


vt  termini,  is  jus  in  rem  importing  an  indefinite  power  of 
user :  t.  e.  such  a  power  of  using  or  of  dealing  with  the 
subject  as  is  limited  by  nothing  but  the  duties  incumbent 
on  the  owner :  or  a  power  of  applying  the  subject  to  any 
purpose  whatever  which  does  not  conflict  with  any  duty  to 
which  the  owner  is  subject.  This  indefiniteness  is  of  the 
very  essence  of  the  right ;  and  implies  that  the  right  (in  so 
far  as  concerns  the  power  of  user)  cannot  be  determined 
by  exact  and  positive  circumscription.  Such  an  application 
of  the  subject  as  consists  with  every  of  his  duties,  the  owner 
has  a  right  to  make :  And  any  act,  by  another,  prevent- 
ing or  hindering  any  application  of  the  kind,  is  an  offence 
against  his  right. 

The  definition  therefore  of  the  right  lies  throughout  the 
corpus  Juris,  and  imports  a  definition  of  every  right  or  duty 
which  the  corpus  Juris  contains. 

The  modM  of  But  though  absolutc  property,  or  any  of  its 
On^bh.    modes,  is  not  capable  of  exact  circumscription, 

Aole  from  0816    .1  •  «  %•   a*  •iiii» 

another  by     the  vanous  modcs  are  distinguishable  from  one 
Sr^LJ^    another  by  precise  lines  of  demarcation. 
,  ^^"-  For  example :  The  right  of  owner  for  life,  or 

of  owner  for  years,  may  be  distinguished  from  the  right  of 
the  absolute  owner,  by  an  enumeration  of  the  powers  of 
user  (belonging  to  the  absolute  owner)  from  which  the 
owner  for  life  or  years  is  excluded. 

And  this  (I  apprehend)  is  the  way  in  which  these  modes 
of  absolute  property  are  distinguished  fix)m  absolute  pro- 
perty itself  and  from  one  another.  Such  or  such  a  use,  for 
example,  which  the  absolute  owner  may  lawfully  derive  (rom 
;  the  subject,  would  be,  in  the  owner  for  life  or  the  owner  for 
i  years,  an  injury  to  the  remainderman  or  reversioner. 
The  deftni-         What  I  havc  said  with  regard  to  the  definition 

tioiit  (or  BO  ^^ 

4efiiutk>iM)«£  of  absolute  property  quadrates  with  the  practice 

▼iimiM'e^  of  law  writers  or  makers  of  codes. 

^  In  the  Institutes  of  Gaius  and  Justinian,  the 
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right  of  property  or  dominion  is  not  defined  at  all.*  Things 
are  described;  the  modes  of  acquiring  property  in  them 
are  described ;  servitudes  are  described ;  but  of  the  right 
of  property  or  dominion  no  direct  description  is  given.  The 
nature  of  the  right  (in  respect  of  the  power  of  user)  is  left 
to  be  inferred  from  the  treatise  generally.  In  the  codes 
or  treatises  which  attempt  a  definition  of  it,  merely  a  few 
of  its  properties  or  qualities  are  given  ;  and  those  properties 
or  qualities  are  given  with  restrictions  which  lie  throughout 
the  body  of  the  law. 

The  distinction  between  legal  and  equitable  property  (or 
dominium  ex  jure  quiritium  and  dominium  bonitariuw ),  is  a 
mere  accident  arising  from  the  existence  of  the  accidental 
distinction  between  law  and  equity^  or  ju9  civile  and  Jus 
pra/orium.'f 


Inquirenda :  1®  How  to  ascertain  (if  that  be  possible)  the  ser- 
vices or  uses  which  may  be  exacted  or  derived  from  the  subject : 
2^  How  to  ascertain  the  services  or  uses  which  mav  noi  be  dc- 
rived  from  the  subject,  out  of  re^rd  for  rights  residing  in  others, 
or  absolute  obligations  upon  self. 

The  extent  of  the  right  in  respect  of  senriccs  seems  not  to  be 
definable ;  although  an  enumeration  of  them  may  be  made  oo- 
extensively  with  (1®)  the  acts  which  have  been  held  to  be  un- 
lawful obstructions  or  withholdings  of  such  services ;  (2^)  with 
the  acts  which  have  been  held  to  be  a  lawful  dealicg  with  the 
subject,  or  lawful  perception  of  such  services.— (See  Blacksiome, 
vol.  iii.  p.  120.) 

The  exceptions  out  of  the  indefinite  services  over  which  (as 
above)  the  right  extends,  consist  in  such  uses  of  the  subject 
as  would  amount  to  violations  of  a  similar  or  another  right  in 
otbersy  or  of  absolute  obligations  on  one's  self.  In  defining  a 
care  most  therefore  be  taken  not  to  make  it  inconsistent 


*  Institutes,  22.  a.  Gaios,  p.  91. 

f  [For  Jaminimm  eMJure  fmriiimm  and  domimimm  homiimmm,  tee  Hugo's 
History,  pp.  1S7.  478,  501,  844.  Sarigny's  Redki  de$  B€$iUe9,  pp.  SS. 
96,  176.     Gains,  p.  102.] 
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with  a  right  intended  to  be  given  to  another^  etc.  (Use  of  in- 
terpretation here.) 

Property,  as  here  considered,  is  property  existing  in  its  widest 
extent ;  unlimited  in  respect  of  services,  by  any  right  to  or  over 
the  same  subject  in  another;  and  limited  only  by  rights  of 
others  over  or  to  other  subjects,  or  by  absolute  obligations  on 
self. 

A  right  limited  by  rights  of  others  over  the  same  subject, 
(as  dominium  affected  by  servitus ;  condominium,  whether  in  pro- 
perty or  servitus),  though  involving  fewer  services  and  subject 
perhaps  to  fewer  violations,  is,  nevertheless  more  difficult  to  ex- 
plain. 

The  attempts  to  solve  these  difficulties,  which  one  meets  with  in 
ordinary  law  books,  are  merely  identical  propositions  and  amount 
to  nothing  :  e.  g.  "  Qui  jure  sua  utitur  neminem  itedit."*  If  by 
iadit  be  meant  damage  or  evil,  it  is  false  (and  inconsistent  with 
what  immediately  precedes) ;  since  the  exercise  of  a  right  is  often 
accompanied  with  the  infliction  of  positive  evil  in  another ;  and 
where  others  are  excluded  from  the  subject,  supposes  a  pain  of  pri- 
vation inflicted  on  others.  If  by  i^edit  be  meant  injury,  the  pro- 
position amounts  to  this;  that  the  exercise  of  a  right  cannot 
amount  to  a  wrong :  which  is  purely  identical  and  tells  us  no- 
thing; since  the  thing  we  want  to  know  is,  ''what  is  right?  (or 
what  is  that  which  I  may  do  %vithout  wrong?);  and  what  is 
wrong?  (what  is  that  which  would  not  be  an  exercise  of  my  own 
right,  inasmuch  as  it  would  amount  to  a  violation  of  a  right  in 
another?)" 

The  same  observations  are  applicable  to  ''sic  utere  tuo  ut 
aliemun  non  kedas" 

The  definition  of  those  rights  which  are  definite  in  respect  of 
senrioes,  and  exist  over  the  same  subject,  is  one  means  of  limiting 
or  defining  those  rights  which  are  indefinite :  Since  acts  (of  user, 
exdttnon,  etc.)  inoonastent  with  the  former  set  of  rights,  are  all 
I  of  them  knowable ;  and  are,  therefore,  so  many  knowable  uses  to 

which  the  indefinite  rights  do  not  extend.  But  accurately  to 
assign  that  limit  to  these  last  which  is  presented  by  the  rights  of 
others  over  other  subjects  or  by  the  absolute  obligations  of  the 
owner  (where  such  rights  or  obligations  are  themselves  indefi- 
nite) seems  to  be  impossible :  And  even  if  all  the  rights  and  ob- 


•  l>ig.  cited  by  Mackeldcy,  vol  ii.  p.  66. 
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nations  which  limit  were  themselves  defined,  a  complete  state- 
ment of  the  definition  would  involve  a  repetition  of  the  whole 
code. 


Wahres  Eigcnthum  ist  nur  moglich  an  korpcrlichcn  Sachen. 
Allein  im  romiscben  Rechte  ist  der  Begriff  von  Eigcnthum  audi 
ausgcdehnt  uut  jura  in  re  insofcrn  sic  uus  als  eigcnc  Rcchtc  an 
ciner  fremden  Sache  zustchen :  daher,  dominium,  ususfructus  et 
servUuM.  Im  weitcstcn  Sinne,  begreifl  Eigcnthum  alien  was  zu 
unserm  Vermagen  gefuirt,  also  auch  Fordcrungcn. — Mackeldcy, 
Lehrbuch  de$  heut,  ram.  Rechts,  vol.  ii.  p.  36. 


Commumty  of  Goods. 

Community  of  goods  is  nothing  but  property  iu  common  ; 
t.  e.  a  right  in  the  whole  over  the  subject,  with  a  right  iu  each  to 
a  certain  share  in  the  produce :  A  right  whicli  must  depend  upon 
certain  conditions ;  as,  e.  g.  contributing  to  the  product  by  a  due 
fiortion  of  exertion. 

Or  supposing  the  right  absolute,  then  the  labour  must  be  en- 
forced by  punishment. 

The  necessity  of  this  is  derived  from  two  considerations;  1st, 
that  good  things  can  only  be  procured  by  labour.  2ndly,  that 
the  product  of  them  is  limited  in  amount.  At  the  best,  there  is 
not  enough  for  all ;  t.  e.  enough  to  satisfy  all  the  desires  of  all. 

From  either  of  these  the  necessity  of  one  of  the  schemes  I 
have  mentioned  arises. 

But  even  supposing  that  by  training  and  by  the  advantages  of 
eombination,  the  labour  might  be  lessened,  the  amount  increased, 
and  the  desires  limited,  this  can  never  be  carried  so  far  as  to 
render  all  law  unnecessary. 

But  the  whole  is  a  speculation. 

Bladutone,  vol.  i.  p.  138 ;  vol.  ii.  p.  389.  He  dofs  not  de6nean  estate 
ia  fee,  in  respect  of  power  of  user.  Tbat  is  to  he  collected  from  his  whole 
treatise. 
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LECnURE  XLIX. 

In  ray  last  lecture,  I  considered  particularly  properly  or  do- 
minion (as  opposed  to  scrvitus  or  easement).  In  my  present 
lecture,  I  shall  consider  particularly  servilm  or  easement  (as 
opposed  io  property  or  dominion). 

As  I  stated  in  my  last  lecture,  I  mean  by  property  or 
dominion  (taken  with  the  sense  wherein  I  use  the  term,  for 
the  present,)  any  such  right  in  rem  (of  limited  or  unlimited 
duration)  as  gives  to  the  party  in  whom  it  resides  an  inde- 
finite power  or  liberty  of  using  or  dealing  with  the  subject: 
A  power  or  liberty  of  using  or  dealing  with  the  subject, 
which  is  not  capable  of  exact  circumscription  or  definition ; 
which  is  merely  limited,  generally  and  indefinitely,  by  the 
sura  of  the  duties  (relative  and  absolute)  incumbent  on  the 
owner  or  proprietor. 

As  I  also  stated  in  my  last  lecture,  property  or  dominion 
(as  thus  understood)  is  susceptible  of  various  modes :  or  (in 
other  words)  the  indefinite  power  of  user,  which  is  of  the 
essence  of  all  property,  is  susceptible  of  various  degrees  of 
restriction.  But  whatever  be  the  extent  of  the  power  of 
user,  (and  of  the  power  of  exclusion,  w^hich  the  power  of 
user  implies,)  it  is  not  capable  of  exact  circumscription,  or 
of  any  more  exact  circumscription  than  that  which  I  now 
have  indicated. 

By  aervilus  or  easement  (taken  with  the  sense  which  I 
give  to  the  expression)  I  mean  any  such  right  in  rem  (or 
any  such  right  availing  against  the  world  at  large)  as  gives 
to  the  party  in  whom  it  resides  a  power  of  using  the  sub- 
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ject  which  is  definite  as  well  as  limited.  The  power  of  using 
the  subject  (like  that  which  is  imported  by  the  right  of 
property)  is  limited  by  the  sum  of  the  duties  which  are  in- 
cumbent on  the  party.  But,  unlike  the  power  of  user  which 
is  imported  by  the  right  of  property,  it  is  not  merely  cir- 
cumscrilied  by  the  sum  of  his  duties.  The  uses  which  he 
may  derive  from  the  subject,  or  the  purposes  to  which  he 
may  apply  it,  are  defined  positively,  or  are  susceptible  of 
positive  description. 

In  short,  the  difference  between  property  (in  any  of  its 
modes)  and  of  servitus  (whatever  be  its  class)  would  seem 
to  be  this : — The  party  invested  with  a  right  of  servitug, 
may  turn  or  apply  the  subject  to  a  yiven  purpose  or  pur- 
poses. The  party  invested  with  a  right  of  property,  may 
turn  or  apply  the  subject  to  aU  purposes  whatsoever,  save 
such  purposes  as  are  not  consistent  with  any  of  his  duties 
(relative  or  absolute). 

As  I  remarked  in  my  last  lecture,  it  is  by  reason  of  his 
indefnite  power  of  user,  that  the  subject  of  the  owner's 
right  is  styled  his  owm,  or  res  propria :  that  his  right  is 
styled  property,  otcncrskip^  or  dominion :  that  he  is  said  to 
be  the  owner  or  proprietor  of  the  subject,  or  is  styled  its 
lord  or  master.  For  (as  I  then  remarked)  there  is  no  mode 
of  property  (not  even  that  which  is  pre-eminently  so  called, 
and  which  implies  the  largest  power  of  user  and  exclusion) 
which  gives  a  power  of  user  completely  unlimited,  and  a 
consequent  power  of  exclusion  which  is  completely  without 
restrictions. 

Before  I  consider  particularly  the  nature  and  kinds  of 
•ervitudes,  I  must  interpose  the  following  brief  remarks. 

1st.  Speaking  generally,  the  subject  of  a  right  ®«*jjj["^  «^ 
of  servitude  is  also  at  the  same  time  the  subject  rifbt^ter. 
of  property  residing  in  another  or  others.  For  ex-  rniei«»or  a 
ample,  if  I  have  a  right  of  way  over  a  field,  the  yatjtJS^ 
fidd  is  yours  solely,  or  is  yours  jointly  or  in  com-  ^Jkm.  biuI 
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right  of  tenri-  moD  witli  otlicrs,  OF  18  vours  foF  life  OF  vcars 

tude  may  ex-  '  •'  •  i       •    i  i» 

wtoverasub.  (solcly  OF  jointly  with  others)  with  rights  of  pro- 
not  an  owner  perty  in  others  expectant  on  the  determination  of 
SSedl^^*^     that  your  limited  interest. 

For  this  reason,*  rights  of  servitude  are  styled  by  the  Ro- 
man lawyers  jura  in  re  aliend:  that  is  to  say,  rights  over 
subjects  of  which  the  property  or  dominion  resides  in  an- 
other or  others.  Though  (as  I  shall  show  at  the  close  of 
my  lecture)  rights  of  servitude  are  not  the  only  rights  to 
which  the  expression  jus  in  re  aliend  (or,  briefly,  jus  in  re) 
is  aptly  or  actually  applied. 

For  the  same  reason,  a  right  of  servitude  is  styled  by 
Mr.  Beutham  a  fractional  right  rf  that  is  to  say,  a  definite 
right  of  user,  subtracted  or  broken  off  from  the  indefinite 
right  of  user  which  resides  in  him  or  them  who  bear  the 
dominion  of  the  subject.  For  the  same  reason,  a  right  of 
servitude  is  styled  by  Von  Savignyl  (in  his  matchless  trea- 
tise on  the  Right  of  Possession)  a  single  or  particular  ex- 
ception  (accruing  to  the  benefit  of  the  party  in  whom  the 
right  resides)  from  the  power  of  user  and  exclusion  which 
resides  in  the  owner  of  the  thing. 

Primary  For  the  Same  reason,  rights  of  servitude  are 

B^huIlT'  styled  by  French  writers,  J  '' demeinbremens  du 
r€m,p0rt€.    j^^jj  j^  proprietc : "  that  is  to  say,  detached  bits 

or  fractions  of  the  indefinite  right  of  user  which  resides  in 
him  or  them  who  own  the  subject  of  the  servitude.  Bat 
(as  I  shall  show  at  the  close  of  my  lecture)  we  may  con- 
ceive a  right  of  servitude  existing  over  a  thing,  which 
speaking  with  precision,  has  no  owner.  We*  may  conceive, 
for  example,  that  the  sovereign  or  state  reserves  to  itself 
a  portion  of  the  national  terhtoiy;  but  that  it  grants  to 

*  Von  Savigny,  Becht  des  Besitses,  pp.  97,  166.     See  Table  IF., 
Note  4  ipoii),     Mackeldey,  vol.  ii.  p.  6. 
f  Traites  de  I/gislation,  vol.  i.  p.  251. 
X  Recht  des  Bcsitses,  pp.  525,  584. 
R  Code  Civil  expliqu^,  by  Eogroa,  woL  i.  p.  241. 
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one  of  ite  subjects,  over  a  portion  of  the  territory  so  re- 
served,  a  right  which  quadrates  exactly  with  tlie  notion  of 
a  right  of  servitude :  that  is  to  say,  a  riglit  to  use  or  apply 
the  subject  in  a  definite  manner. 

Now,  in  the  case  imagined,  there  is  not,  properly  speak- 
ing, any  right  of  pro|)crty  in  the  thing  which  is  subjected 
to  the  servitude.  For,  it  is  only  by  analogy,  that  we  can 
ascribe  to  the  Sovereign  a  legal  right.  Strictly  speaking, 
the  party  has  a  right  of  servitude  over  a  thing,  the  indefi- 
nite power  of  using  which,  the  Sovereign  or  state  has  re- 
served  to  itself. 

But  since  most  rights  of  servitude  imply  rights  of  owner- 
ship, and  cannot  be  explained  without  reference  to  those 
rights  of  ownership,  I  shall  assume  for  the  present,  that 
every  right  of  servitude  is  jhs  in  re  aliend:  is  a  definite 
fraction,  or  dememhrement,  of  property  or  dominion,  in  the 
given  subject,  which  resides  in  another  or  others. 

2ndly.  I  showed,  in  my  last  lecture,  that  the  i>»««»jt»« 
modes  of  property  (as  /  understand  the  expres-  theurm. 

propertT  " 

sion)  are  infinite:  and  that  to  some  of  those  -•erritut.'' 
modes,  we  cannot  apply  the  expression,  without  ment.** 
a  departure  from  established  usage.  For  example :  A  right 
unlimited  in  respect  of  user,  and  also  unlimited  in  respect 
of  duration,  is  styled  property  or  dominion :  and,  indeed, 
is  the  right  to  which  the  name  is  pre-eminently  given.  In 
our  own  law  language,  a  right  indefinite  in  point  of  user, 
though  limited  in  point  of  duration,  is  also  esteemed  and 
called  property,  provided  the  Umited  duration  be  not  ex- 
actly defined.  Thus :  we  should  call  the  right  of  tenant  for 
life  in  an  immoveable  thing,  property  or  a  right  of  pro^ 
perty.  But  a  right  indefinite  in  point  of  user,  is  not,  in  our 
own  law  language,  styled  property,  in  case  the  right  be 
of  limited  duration,  and  the  duration  be  exactly  defined. 
Thus :  The  right  of  tenant  for  years,  under  a  lease  of  a 
bouse  or  farm,  is  not  called  property,  although  bis  right  is 
JM^  in  rem,  and  gives  him  an  indefinite  power  of  using  or 
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dealing  with  the  subject.  We  should  say  of  a  life  interest 
in  an  immoveable,  or  a  personal  chattel,  that  the  party  has 
an  estate  (or  a  right  of  property)  with  remainder  or  reversion 
over  to  another  or  others.  We  should  also  say  of  the  in- 
terest of  a  lessee  for  years,  that  he  has  an  ealale  for  years, 
with  reversion  over  to  another. 

But  we  should  not  style  his  interest  property  or  owner- 
ship,  although  his  power  of  user  were  not  more  limited 
than  that  of  a  tenant  for  life,  and  though  the  duration  of 
his  interest  were  incomparably  longer  than  that  of  tenant 
for  his  own  or  for  the  life  of  another. 

[Perhaps  the  interest  of  tenant  for  years  (like  that  of  the  Ro- 
man conductor,  etc.)  was  not  originally  Jus  in  rem,  but  merely 
gave  him  a  right  to  the  enjoyment  against  the  Lessor.] 

Various  other  difficulties,  which  encumber  the  term  "  pro- 
perty," I  stated  in  the  lecture  before  the  last. — I  will  merely 
)  add,  at  present,  that  I  mean  by  the  term  property  (as  con- 
/  tradistinguished  to  servitus)  any  right  in  rem  (of  any  dura- 
tion whatever)  which  gives  to  the  entitled  party  an  indefi- 
I    nite  power  of  user.     For  I  am  not  considering  rights  with 
reference  to  their  various  durations,  but  with  reference  to 
the  powers  of  user  which  they  variously  import.     Though 
(as  I  showed  in  my  last  lecture)  the  power  of  user  (in  cases 
of  property)  is  so  modified  by  the  extent  of  duration,  that 
it  is  impossible  to  consider  rights  of  pro[3erty  from  the  for- 
nier  of  the  two  aspects,  without  considering  them,  to  some 
degree,  fi'om  the  latter  also. 

The  term  servitus  is  not  less  encumbered  with  difficulties 
than  the  term  property. 

.  For,  first,  there  are  many  rights  (as  I  shall  show  pre- 
sently) which,  in  the  language  of  the  Roman  Law,  and  of 
the  modem  systems  principally  derived  from  it,  are  styled 
servitudes:  but  which,  in  the  language  of  the  English, 
would  be  styled  riyhts  of  property.  And,  justly  ;  for  they 
are  rights  importing  an  indefinite  power  of  user,  although 
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tlicy  are  not  rights  of  unlimited  duration :  that  is  to  say, 
cm|)owering  the  party  to  alien  the  subject  from  those  who 
would  succeed  to  him  in  default  of  such  alienation. 

To  these  improper  servitudes  I  shall  advert  more  fully 
hereafter.  And  I  now  merely  add,  that  I  mean,  for  the 
present,  by  a  right  of  sercitude  (as  opposed  to  a  right 
of  propertjf)  any  such  right  in  a  subject  owned  by  an- 
other or  others  as  gives  to  the  party  a  definite  power  of 
using  it. 

The  term  easement  is  not  less  objectionable  than  the  term 
servitMs.  For  though  it  is  never  extended  to  any  such 
rights  in  rem  as  fall  properly  within  the  category  of  pro- 
pertg,  it  is  not  ap/jlied  to  certain  rights  in  rein  which  fall 
properly  within  the  category  of  servitudes.  For  example : 
A  right  of  way  over  another's  field  is  styled  an  easement. 
A  right  of  common  is  also  styled  an  easement.  But  a  right  ^  ^  ^^ 
to  predial  tithes  (or  to  a  definite  portion  in  the  produce  of 
another's  land)  is  never  (I  think)  styled  an  easement :  al- 
though it  is  called  a  servitude  (or  by  a  name  of  similar  im- 
port) in  the  language  of  the  legal  systems  which  have  bor- 
rowed largely  from  the  Roman. 

It  may  be  a  question,  whether  the  term  easement  is  li- 
mited to  easements  appurtenant.  I  think  not.  But,  what- 
ever may  be  the  usual  import  of  the  term  easement,  (and 
it  has  not,  I  think,  any  settled  import)  I  venture  to  use  it 
with  the  sense  in  which  1  employ  the  term  servitude :  as 
meaning  any  right  (definite  in  poiut  of  user)  over  a  subject 
which  is  res  aiiena. 

3rdly.  For  the  sake  of  simplicity,  I  have  as-  {J^J^JJ: 
sumed  in  my  Outline,  and  also  in  my  last  and  JlJ^^'^,'^ 
present  lectures,  that  every  right  of  servitude  is  jj^  ^ 
m  r^ht  of  Msinf  m  subject  owned  by  another  or  A^wbaiv* 
otbers.     But,  as  I  shall  show  immediately,  there  merely  >«<• 
are  certain  servitudes,  which,  in  the  language  of  ac^uMt  um 
modem  civilians,  are  called  negative;  and  which,  ocempma^f 
m  the  language  of  the  Roman  Lawyers,  are  said  to  consist 

vol..  III.  c 
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non  faciendo :  that  is  to  say,  not  to  consist  of  a  right  to 
use  positively  the  given  subject,  but  in  a  right  to  2i  forbear- 
ance  (on  the  part  of  the  owner)  from  putting  the  given  sub- 
ject to  a  given  use. 

Now,  whether  a  negative  servitude,  be  really  a  right  of 
user,  or  whether  it  be  a  servitude  at  all  (and  be  not  rather 
a  mere  right  in  personam,)  are  questions,  which,  I  frankly 
confess,  I  have  not  been  able  to  solve  to  my  own  satisfac- 
tion.— I  shall,  however,  discuss  the  subject  immediately : 
And  I  merely  advert  to  it,  in  this  preliminary  manner,  in 
order  that  I  may  prepare  you  for  a  discrepancy  between  the 
definition  of  a  servitude  which  I  have  hitherto  given,  and 
that  analysis  of  servitudes  to  which  I  now  proceed. 

Order  whew-       Attempting  to  analyse  the  nature  of  servitudes, 

in  the  nature  k         o  ^ 

and  kinds  of    and  to  mark  the  chief  kinds  into  which  they  are 
wiu  be  eon-     divisible,  I  shall  address  myself  to  the  following 
principal  (and  to  various  subordinate)  topics. 

1st,  the  distinction  between  the  servitudes  which  are 
styled  by  modern  Civilians  affirmative  or  positive,  and  the 
servitudes  which  are  styled  by  the  same  Civilians  negative : 
that  is  to  say,  those  which  consist  in  a  right  to  use  in  a 
given  manner  the  given  subject,  and  those  which  consist  in 
a  right  to  a  forbearance  (on  the  part  of  the  owner)  from 
putting  the  given  subject  to  a  given  use. 

2ndly.  I  shall  then  examine  the  celebrated  position,  that 
no  right  of  servitude  is  a  right  to  an  act  on  thr  part  of  the 
owner :  that  every  right  of  servitude  is  a  rigl/t  to  use  the 
subject,  or  a  right  to  ^forbearance  (on  the  part  of  the  owner) 
from  using  the  subject. 

Srdly.  I  shall  examine  the  distinction  between  real  ser- 
vitudes  and  personal  servitudes :  or  (adopting  to  a  certain 
extent  the  language  of  the  English  law)  between  servitudes 
appurtenant  and  servitudes  in  gro9S. 

4thly.  I  shall  examine  the  rights  of  property  or  dominion 
(meaning  hy  property  or  dominion,  any  right  in  rem  import- 
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ing  an  indefinite  power  of  user)  which,  in  the  Roman  Law, 
are  ranked  improperly  (as  I  conceive)  with  rights  of  servi- 
tude.— It  is  of  no  small  importance,  that  this  confusion  of 
disparate  objects  should  be  pointed  out  and  cleared  up. 
Without  such  a  previous  explanation,  a  great  portion  of  the 
Roman  Law,  and  of  the  modern  systems  which  have  bor- 
rowed its  terms  and  classifications,  are  to  an  English  law- 
yer inexpressibly  perplexing.  Uausfrucius,  usus,  habitatio, 
uiperfcies^  emphyteusis^  and,  perhaps,  other  rights,  which, 
in  the  language  of  the  Roman  law,  are  frequently  styled 
servitudes,  would  be  deemed  (and  I  think  justly)  by  English 
lawyers,  rights  of  property  for  the  life  of  the  owner,  or  rights 
of  property  nearly  approaching  (in  principle)  to  an  estate  in 
fee-simple,  or  absolute  property  in  a  personal  chattel. 

In  pursuance  of  the  order  which  I  have  now  nuOnciioii 
indicated,  I  begin  with  the  established  division  »«<•>« or»o. 
of  rights  of  servitude  into  positive  or  affirmative  n^iiv^  ter- 
servitudes,  and  negative  servitudes.  ^»  »>  «. 

As  I  remarked  in  my  last  lecture,  the  right  of  property 
or  dominion  (in  so  far  as  the  right  of  user  is  concerned)  is 
resolvable  into  two  elements :  1st,  the  power  of  using  inde- 
finitely the  subject  of  the  right,  or  of  applying  the  subject 
of  the  right  to  uses  or  purposes  which  are  not  positively 
and  exactly  circumscribed:  2ndly,  a  power  of  excluding 
others  (a  power  which  is  also  indefinite)  from  using  the 
same  subject.  For  a  power  of  indefinite  user  would  be  ut- 
terly nugatory,  unless  it  were  coupled  with  a  corresponding 
power  of  excluding  others  generally  from  any  participation 
in  the  use. 

The  power  of  user  and  the  power  of  exclusion  are  equally 
rights  to  forbearances  on  the  part  of  other  persons  gene- 
rally. By  virtue  of  the  right  or  power  of  indefinitely  using 
the  subject,  other  persons  generally  are  bound  to  forbear 
from  disturbing  the  owner  in  acts  of  user.  By  virtue  of 
the  right  or  power  of  excluding  other  persons  generally, 
either  persons  generally  are  bound  to  forbear  from  using  or 
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meddling  with  the  subject.  The  rights  of  user  and  exclu- 
sion are  so  blended,  that  an  offence  against  the  one  is  com- 
monly an  offence  against  the  other.  I  can  hardly  prevent  you 
from  ploughing  your  field,  or  from  raising  a  building  upon 
it,  without  committing,  at  the  same  time,  a  trespass.  And 
an  attempt  on  my  part  to  use  the  subject  (as  an  attempt,  for 
example,  to  fish  in  your  pond)  is  an  interference  with  your 
right  of  user  as  well  as  with  your  right  of  exclusion.  But 
an  offence  against  one  of  these  rights  is  not  of  necessity  an 
offence  against  the  other.  If,  for  example,  I  walk  across 
your  field,  in  order  to  shorten  my  way  to  a  given  point, 
I  may  not  in  the  least  injure  you  in  respect  of  your  right 
of  user,  although  I  violate  your  right  of  exclusion.  Viola- 
tions of  the  right  of  exclusion  (when  perfectly  harmless  in 
themselves)  are  treated  as  injuries  or  offences  by  reason  of 
their  probable  effect  on  the  rights  of  user  and  exclusion. 
A  harmless  violation  of  the  right  of  exclusion,  if  it  passed 
with  perfect  impunity,  might  lead,  by  the  force  of  example, 
to  such  numerous  violations  of  the  right  as  would  render 
both  rights  nearly  nugatory. 

The  rights  of  user  and  exclusion  (let  them  be  never  so 
extensive)  are  never  absolute  or  complete :  that  is  to  say, 
they  are  always  restricted  (more  or  less)  by  rights  residing 
in  others  and  by  duties  incumbent  on  the  owner.  They  are 
always  restricted  generally  by  the  rights  of  others  generally, 
and  by  the  duties  to  which  the  proprietor  is  generally  sub- 
ject. Frequently,  they  are  restricted  by  rights,  over  the  same 
subject,  residing  specially  in  determinate  parties :  Us  by  the 
rights  of  a  joint-  or  co-proprietor,  or  by  the  rights  of  a  re- 
mainderman, or  reversioner,  having  also  a  right  of  property 
in  the  subject. 

Where  a  determinate  party  has  a  right  (as  against  the 
owner  and  the  rest  of  the  world)  to  put  the  thing  to  uses 
of  a  definite  class,  the  party  has  a  right  over  the  thing, 
which  is  commonly  called  a  servitude.  Where  a  determi- 
nate party  has  a  right  (as  against  the  owner  and  the  rest 
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of  the  world)  to  a  forljca ranee  (on  the  part  of  the  owner) 
from  putting  the  thing  to  uses  of  a  definite  class,  that  party 
has  also  a  right  over  the  thing  which  also  is  styled  a  servi- 
tude. 

It  is  necessary  (I  apprehend)  in  order  to  the  Ewytcrri. 
existence  of  a  servitude,  that  the  right  of  the  rem. 
party  should  be  Jus  in  rem,  or  a  right  against  the  world  at 
large.     If  it  merely  availed  against  the  owner  (or  against 
the  other  occupant  for  the  time  being)  it  would  come  under 
the  predicament  of  ^  in  personam.     And  it  is  for  this 
reason  (as  I  shall  show  immediately)  that  no  right  of  servi-   ! 
tude  is  a  right  to  an  act.     For  if  it  were  a  right  to  an  Mt,  , 
to  be  done  by  the  owner  (or  other  occupant,)  it  would 
ificrely  avail  against  that  determinate  party,  and  would  be  \ 
a  right  arising  from  a  contract,  or  from  a  ^aroW-contract.      t 

It  is  also  necessary  (I  apprehend)  in  order  to  Aewritudew 
the  existence  of  a  servitude,  that  the  party  should  M^i^^ 
have  a  right  (of  limited  orunhmited  duration)  to  uM^orto 
put  the  subject  generally  to  uses  of  a  definite  SH^SbJi 
class :  or  to  a  forbearance  generally  (on  the  part  ootbepvtof 
of  the  owner)  from  putting  the  subject  to  uses  of  "^^ 
a  definite  class.     For  example,  if  I  have  a  right  ^^^' 
(for  life  or  years)  of  passing  at  all  hours  over  your  field,  or 
of  passing  at  certain  hours  over  your  field,  I  have  a  right 
of  way :  an  easement  or  servitude.     For  I  have  a  right  of 
putting  your  field  generally  to  uses  of  a  definite  description. 
But  if  you  give  me  leave  to  shoot  over  your  farm,  once, 
twice,  or  any  other  definite  number  of  times,  my  right  de- 
rived from  the  license  would  hardly  (I  think)  be  deemed  an 
easement     It  would  merely  be  a  right  against  you,  and 
perhaps  against  other  persons  generally,  (derived  from  your 
particular  license)  to  derive  from  your  farm  certain  uses 
determined  individually  as  well  as  by  class  or  description. 

[Perhaps  it  would  be  no  right;  but  merely  matter  for  justifi- 
cation,  in  case  the  owner  or  occupant  brought  trespass  against 
the  party  licensed.] 


owner  or 
ocni« 
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iffi***^^*r  ^^  ^  ^^^  ^"  '"y  ^^^*'  '^''"^^  where  the  party 
terriiudM      entitled  to  the  servitude  has  a  right  to  use  the 

•mdocontu.  subject,  his  right  is  styled,  by  modern  civilians, 
gmiiveaerri-'  **  u  positivc  or  affirmative  servitude."  Where  he 
^ftS^o  has  a  right  to  a  forbearance  (on  the  part  of  tlie 
coMtttunt).  ^yfy^^Y  or  occupant)  from  using  the  subject,  the 
right  is  styled  by  the  same  civilians,  a  negative  servitude. 

By  the  Roman  Lawyers,  a  positive  servitude  (in  respect 
of  the  owner)  is  said  to  consist  in  patiendo :  i.  e.  in  his 
duty  to  forbear  from  molesting  the  other  in  the  given  user 
of  the  subject.  A  negative  servitude  (in  respect  of  the 
owner)  is  said  to  consist  in  non  faciendo :  i.  e.  in  his  duty 
to  forbear  from  using  the  subject  in  the  given  manner  or 
mode.  In  either  case,  the  right  (it  is  manifest)  is  a  right 
to  a  forbearance  on  the  part  of  the  owner :  a  forbearance 
from  molesting  the  other  in  the  given  use,  or  a  forbear- 
ance from  using  in  a  given  mode. 

As  against  the  owner  (or  other  occupant),  every  right  of 
servitude  is  therefore  negative :  i.  e.  does  not  impose  upon 
him  a  duty  to  do  or  perform.  In  respect  of  the  party  en- 
titled to  the  servitude,  a  so-called  positive  or  afibrmative 
servitude,  is,  in  a  certain  sense,  positive  as  well  as  negative : 
f .  e.  it  gives  him  a  right  to  do  acts  over  the  given  subject. 
But  a  negative  service  is  merely  negative :  t .  e.  it  merely 
gives  him  a  right  to  a  forbearance  on  the  part  of  the  owner. 

A  so-called  negative  servitude  merely  restricts  the  owner's 
right  of  user. 

A  so-called  positive  servitude  restricts  his  right  of  ex- 
clusion and  his  right  of  user. 

An  example  of  a  positive  servitude,  is,  a  right  of  way,  or 
a  right  of  common. 

An  example  of  a  negative  servitude,  is,  the  "servit^s  ne 
iuminibus''  and  *^ ne prospectui  officialury\    A  right  to  the 

•  Von  Savigny,  Redit  des  BesiUet,  pp.  534,  5501 
f  Mackcldey,  vol.  iL  pp.  77,  92. 
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unmolested  enjoyincnt  of  ancient  lights,  is  also  a  negative 
servitude.* 

No  right  of  servitude  can  consist  infaciendo:^  No  right  or 
f.  e,  can  consist  in  a  right  to  an  act  or  acts  on  the  condst  m/«. 
part  of  the  owner  or  other  occupant.     For  if  it  *"* 
consisted  in  a  right  to  an  act  to  be  done  by  the  owner  or 
other  occupant,  it  were  merely  y'i«  in  personam  against  that 
determinate  party. 

In  the  case  of  a  servitude,  the^W  in  rem  may  happen  to 
be  combined  with  jus  in  personam  against  the  owner :  and 
so,  may  happen  to  be  combined  with  a  right  to  an  act^ 
against  the  owner :  e.g.  tk  right  to  have  a  way  repaired  by  ; 
the  owner. 

[Quere.  Whether  every  serviius  be  not  jus  in  personam  against 
the  owner  or  other  occupant,  and  jus  in  rem  against  the  rest  of 
the  world? J 

Quere.     Whether  a  negative  servitude  be  jus  in  nogoiTe  •er- 
rem  ?]  ?*«^  **/'•• 

J  •■ft  m^mm 


An  affirmative  servitude  may  clearly  avail  against  any, 
and  may  be  violated  by  any.  E.g. :  A  stranger  to  the  soil 
may  violate  a  right  of  common,  by  putting  his  cattle  on 
the  commonable  land?^  And  in  the  case  of  a  negative 
servitude,  it  is  possible  for  a  stranger  (e.g.  a  trespasser) 
to  do  the  act  which  would  prevent  the  enjoyment  of  the 
servitude :  e.  g.  to  build  up,  or  otherwise  obstruct,  ancient  « 
lights.  In  the  case,  however,  of  a  negative  servitude,  it  is 
less  likely  that  a  stranger  should  disturb ;  because  the  dis* 
turbance  would  not  be  an  act  of  user. 

Moreover,  a  negative  service  is  ju>s  in  rem  inasmuch  as  | 
it  avails  euhersus  quemcu^nque  possessorem :  i.  e.  with  or  [ 

^  Bbckstone,  voL  iiL  pp.  5,  217. 

t  Muckcldey,  toI.  ii.  pp.  78.  88.     Thibaut,  Vcrsuche,  vol.  i.  p.  27. 
t  BliKikstooe,  vol.  tLp.  S6.    Note  15.    Hugo,  £nc.  p.  SOI.   See  Table 
II.,  Note  3,  B.  a.  b.  {jmC). 
I  BUM^kstone,  vol.  iii.  p.  327. 


¥fiiyfi§i  UlU  tvrtu  the  jhHiMl  r>f  preceding  aimer.     Now  as 

h{t^muni  hu  f9t'/f*Ai\fHui  ^vA^mi  title,  it  cottld  not  be  the  result 
i^f  H  vuuUM'i  ^  ttpf  \it,  \%  not  privy  to  any  contract  of  the  pre- 
MMd  /^r  NMy  \9t^'vM\u\f^  oHHcr,  i^till,  however,  it  might  arise 
hoiM  M  /|MiiMi  vim\rui'X ;  t.  /r.  from  the  mere  fact  of  his  occu- 
jMMM'y  It  wiiiilil  Mfrrri  that  a  duty  to  do  (which  must  cor- 
h*hili>  Hllli  juti  ui  fwrnonunt)  mny  attach  upon  the  occupant 

llV  |Mi>hPli|lli«MI.* 

iVh6>  I .  I  Itoninrk :  Tlinl  ilioiigh  the  occupancy,  without  title 
\\\s\\\  Uu*  <min»r,  woro  nu  injury  against  the  owner,  it  would 
\\\\\  W  ^H't'  urt*  All  ii\jur}*  AgaitiHi  the  party  having  the  right 
\\\  Wi^\\\\\\\\^.  rohmH|\ioutlyi  tliough  the  adverse  possession  might 
W  \\\\s\\i(\\\\  \tk\\\\  (hoivlxuv  «>>uKt  not  be  a  quasi-contract)  in  re- 
lki\^%(  lx\  ih^^  x\\\uoi\  \\  \\\\$S\\  U'  a  quasi-contract  in  regard  to  the 

^^aM\  \^i^\NU|^  tW  viinht  of  HTvitUiW.] 

\V\V  \^  ^  \^  art^i^atixv  a»  wt^U  as  a  nc(:atii«  serritode  avaib 
^^  \NV,\  <^t^>^^M  <W  \^>fc«<^  \>Jr  oiJwT  occupant  of  the  mAqedL 
\\<\  \y\  ^^i^HV^nxvs,  ai^  >fk\*^l  a»  a  nopi):x>r  ^t^itade  b  a  debite 
\\»«^\nn^  y^N^^x^Sjfi  fs*^  ^W  j^A^tj  Kaxijyr  Ae  smrhode)  fron 
iK   ^m♦«'*^»^\^*  ys^>n>>wi  ^M  i»*o^'  a7>^  ^'Vx-^hisdofla  w)ack  die  piiifutj 
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rem^  if  it  were  possible  for  any  but  the  owner,  or  other  occu- 
pant, to  violate  the  right.  But  that  remark  was  absurd.  For 
as  Mr.  Mill*  very  truly  observed,  it  would  prove  that  every 
right  in  personam  might  be  yis  in  rem. — If  a  negative  ser- 
vice be  jtis  in  rem,  ii  is  so,  because  by  possibility  any  may 
violate  it,  though  none  but  the  owner  or  occupant  is  likdy 
to  do  80. 

The  distinction  between  an  occupant  without  title,  and  a 
mere  trespasser  or  other  stranger  is,  that  the  former  is  exer- 
cising over  the  subject  a  right  of  property  residing  in  an- 
other ;  while  the  latter  does  not  affect  to  exercise  any  such 
right.t 

Quere:  Whether  in  every  case  of  a  negative  J^'^'^'J)^ 
servitude,  the  party  entitled  to  the  servitude  docs  ••^**  ^T/^ 

'  .  n<*^  *  nghi  Co 

not  use  the  subject  of  the  right  P  ^^^ 

In  one  sense  he  may  be  said  to  use  it,  inasmuch  as  a  cer- 
tain state  of  the  subject  is  essential  to  the  enjoyment  of  his 
right.     {E.g.  A  look-out.     A  right  to  have  one's  drainage  ] 
pass  off  over  the  land  of  another.)    But  in  another  sense  he  \ 
does  not  always  use  it :  i.  e.  he  does  no  act  by  which  the 
state  of  the  thing  is  sensibly  modified:  {e.g.  A  look-out.) 
Sometimes,  however,  he  may:  as,  eg.  where  he  has  a  right 
to  receive  water  from  his  neighbour's  land.     But  here,  there 
is  no  immediate  effect  on  the  subject,  producetl    by  the  i 
exercise  of  the  jus  servitutis. 

By  negative  servitude,  seems  to  be  meant  any  such  ser- 
vitude as  does  not  need  (to  the  exercise  of  it)  an  entry  by 
the  party  on  the  subject.  {E.g,  Ancient  lights.)  For  a  right 
to  abate  an  obstruction  to  a  negative  servitude  is  not  es- 
sential.} 

N.B.  In  the  caae  of  servUuits  the  right  which  correlates  with 
the  obligation  upon  the  occupants  of  the  pr^aHum  serviens,  though 

*  Jobn  Stuart  Mill,  Esq.,  aathor  of '  Principles  of  I^ogic,'  etc  ctr.,  was 
one  of  Mr.  Aiistin't  class. 

t  To  explain  this  distinction,  m*e  must  analyse  the  right  of  possession. 
X  Blackstoiie,  Tol.  iii.  pp.  5,  217. 
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not  a  right  against  all^  is  a  right  against  all  who  may  occupy 
that  pradium.  Although^  as  against  the  actual  occupant,  it  is 
an  obligation  attaching  upon  an  assigned  individual,  and  so  may 
be  considered  as  giving  jus  ad  rem ;  yet  it  is  also  capable  of  at- 
taching upon  any  of  a  number  of  unassigned  persons  (namely 
upon  any  occupant  of  the  prcsdium,  independently  of  his  succes- 
sion to  or  representation  of  the  actual  one,)  [as  e.  g.  it  would 
attach  upon  a  iK)ssessor  without  title,  and  therefore,  not  wc* 
cessor  singularis]  and,  in  that  respect,  gives,  or  correlates  with, 
a  corresponding  jtu  in  re, — It  must  also  be  observed  that  there 
is  an  obligation  upon  all  who  are  not  occupants,  not  to  disturb. 
(Sed  quere ;  since  any  obstruction  by  a  stranger  would  rather  be 
an  injury  (at  least  in  many  cases)  to  the  owner.) 
Absolute  A  duty  attaching  on  an  owner  of  jti^  in  rem  may 

Uve^r  neinl  ^c  an  absolutc  duty  :  e.  g.  Duty  to  scour  ditches,  etc. : 
ttve)  annexed  to  kccp  a  housc  iu  such  a  State  of  repair,  etc.  that  it 
tae^lmi'x"  may  not  be  generally  dangerous.  In  these  cases, 
tudes.  there  is  no  serviius :  for  there  is  no  determinate  per- 

son with  a  corresponding  right. 

By  accident,  a  breach  of  the  absolute  duty  may  amount  to  an 
offence  against  a  right  in  a  determinate  party.  As  e.  g. :  Neg- 
lect to  repair  a  house  may  injure  an  individual. 

Quere.  Whether  some  of  the  so-called  "  servitudes''  in  the 
French  Code  are  not  absolute  duties?] 

Re9  9mit,  The  subject  of  the  servitude  is  said  itself  to 
serve :  res  servit ;  which  merely  means,  that  the  right  of  ser- 
vitude avails  (with  or  without  limit  in  respect  of  duration) 
against  every  person  whatever  who  has  a  right  of  property 
in  the  subject,  or  who,  as  adverse  possessor,  nmy  exercise 
any  right  of  property  over  it.* 

If  the  servitude  be  properly  so  called,  it  also  avails 
against  the  rest  of  the  world,  or  is  jus  in  rem. 

If  it  be  a  servitude  improperly  so  called,  it  is  merely  ^m 
in  personam,  ex  contractu,  or  qua^  ex  contractu,  against 
every  proprietor  of  the  subject,  or  against  any  adverse  pos- 
sessor exercising  rights  of  property  over  it. 

•  l^Iackeldey,  vol.  ii.  pp.  75-6. 
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If  it  consist  in  facicndo  (or  in  a  duty  on  the  owner  or 
occupant  to  do  or  perform)  it  is  necessarily  in  this  plight. 
And  it  may  be  in  this  plight,  although  it  consist  U  patiendo 
or  in  non  fuciendo :  i.  e.  in  a  duty  on  the  owner  or  occu- 
pant, not  to  hinder  the  given  use,  or  not  to  use  in  the  given 
mode.  At  least,  the  right  to  the  forbearance  may  be,  as 
against  the  owner  or  occupant, ^'im  in  personam,  although  it 
avail  (at  the  same  time)  against  the  owner  or  occupant  to- 
gether with  the  rest  of  the  world.  (J^.y.  In  case  of  a  cove- 
nant added  to  a  grant  or  prescription.) 

I  must  here  notice  an  absurd  remark  of  Rogron.  He 
says : 

"  Les  prineipes  g^n^raux  dcs  servitudes  s'appliqnent  k  Pusu- 
fniit,  k  I'usage,  et  k  Inhabitation ;  et  surtout  ce  principe  fonda- 
mental,  que  c'est  la  choee  qui  doit  les  services,  et  non  la  persoune. 
Pr^edium  non  persona  servii.  D'oii  on  oonclut  que  le  propri^- 
taire  est  tenu  de  souffrir,  et  de  laisser  faire,  et  jamais  de  faire ; 
car  lefonds  seul  Hani  obligi,  il  ne  peut  Tetre  que  passivement."* 

The  true  reason  why  a  sen'itude  cannot  consist  infaciendo, 
is,  that,  if  it  did,  it  could  not  hcjas  in  rem,  A  duty  to  do 
(when  not  an  absolute  duty,  or  when  corresponding  to  a 
riffit)  being  of  necessity  an  obliffatio,  or  a  duty  lying  ex- 
clusively on  a  specifically  determined  party  or  parties. 

Inasmuch  as  every  servitude  is  a  definite  sub-  y^mrmtmm 
traction  or  exception  (accruing  to  the  party  having  •••^* 
the  right  of  servitude)  from  the  indefinite  rights  of  user  or 
exclusion  which  reside  in  the  proprietor  of  the  thing,  it  fol- 
lows, that  no  man  has  a  right  of  servitude  in  a  thing  of 
which  he  is  the  owner :  NuUi  res  sua  servit.  For  if  he  had, 
he  would  have  a  right  in  the  thing  against  himself:  which  is 
absurd.  Consequently,  if  the  party  having  a  right  of  servi- 
tude acquire  the  property  of  the  thing,  the  right  of  servitude 
is  lost  in  the  more  extensive  right,  or,  at  least  is  suspended, 
to  long  as  bis  right  of  property  resides  in  himself. 

*  Rogroa,  Cbde  Civil  expliqu^,  vol.  i.  Livre  iL  Titre  3. 
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"SmteM"         The  term  ''  Servi/us*'  has  two  meanings.     It 

meaiM  the  i        •      i  •        i 

o>Mi«,orthe  means,  origmally,  the  metaphorical  servitude  or 
duty  of  the  thing :  «.  e.  the  duty  really  incumbent 
on  any  proprietor  of  the  thing,  or  on  any  occupant  of  the 
thing  exercising  rights  of  property  over  it.  But  it  means 
also  the  jus  servitutis,  or  the  right  which  corresponds  to 
that  duty :  the  jus  in  re  aliend. 
Aright  of  It  is  clear  that  a  right  of  servitude  (of  any  ex- 

■emtudenuij  ^  •  •  i_ 

oo-exwt  with   tent  in  respect  of  duration)  may  co-exist  with  any 

aDjmodeof  i  #.  •         i  i_*      i.  -i.!. 

property,  etc  modc  of  property  m  the  same  subject,  or  wita 
the  right  of  an  adverse  possessor  exercising  rights  of  pro- 
perty over  it.  Whether  the  thing  be  in  lease  or  subject  to 
property  for  life,  or  owned  jointly  or  in  common,  or  owned 
severally,  or  subject  to  any  number  of  modes  of  property  at 
one  and  the  same  time,  the  right  of  the  party  entitled  to 
the  servitude  avails  equally.  For  his  right  is  a  subtraction 
from  the  property  of  the  thing,  let  that  property  be  divided 
as  it  may,  or  let  it  be  exercised  with  a  perfect  title,  or  only 
by  virtue  of  a  possession  acquired  adversely. 

In  short  the  right  of  servitude  is  a  subtraction  from  the 
right  of  property  (amsidered  in  respect  of  the  powers  of 
user  and  exclusion  which  the  right  of  property  naturally 
imports).  And  it  therefore  may  be  concurrent  with  any 
right  of  property  in  the  same  subject  (be  its  duration  and 
title  what  they  may). 
J^^JJJJ^         And  as  a  servitude  is  a  definite  subtraction 

thTtxt^of  ^^^*^  ''*®  right  of  property,  it  would  seem  that 
the  uMT  (or    the  extent  of  the  user  has  no  dependence  on  the 

of  the  power  r    i         i  • 

ofinterdic.     extcut  of  thc  duratiou. 

tion)  htm  no 

(    aependence         AUtev  lu  cascs  of  propcrtv. 

;     on  the  extent  r      r       ^ 

of  th«4iir*- 

*  Mackeldey,  toL  iL  p.  76. 
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Note. 

Wherever  a  man  has  a  right  to  the  services  of  another  (whether 
it  be  unlimited^  as  in  the  case  of  unqualified  slavery  ;  or  limited, 
as  the  right  of  the  husband  in  the  wife,  the  right  of  the  wife  in 
the  husband,  etc.)  there  is  a  combination  o(  jus  in  re  \^ith  jtis 
ad  rem  .*  jtis  in  re  as  against  other  persons ;  jus  ad  rem  as  against 
the  person  who  is  obliged  to  perform  the  services.  All  such 
rights  belong  to  Jura  Persanarum :  t.  e.  they  suppose  a  Status. 
Quere ;  as  to  the  obligation  to  perform  a  service  as  the  occupier 
of  a  given  subject ;  t.  e,  where  the  use  is  not  derivable  from  the 
•abject  itself. — Hugo,  Enc.  p.  301.     Marginal  Note. 
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FudUTeor  As  I  Said  io  mv  last  lecture,  where  the  party 

•erritudes  entitled  to  the  servitude  has  a  right  to  use  the 

^ZJma*  subject,  his  right  is  styled,  by  modern  civilians, 

gliive^^-*  "  a  positive  or  affirmative  servitude."     Where  he 

t^/iSwo*  has  a  right  to  a  forbearance  (on  the  part  of  the 

coim»tmni)^  Q^r^cr  Q|.  occupant)  from  using  the  subject,  the 

right  is  styled  by  the  same  civilians,  a  negative  servitude. 

By  the  Roman  Lawyers,  a  positive  servitude  (in  respect 
of  the  owner)  is  said  to  consist  in  paliendo :  i.  e.  in  his 
duty  to  forbear  from  molesting  the  other  in  the  given  user 
of  the  subject.  A  negative  servitude  (in  respect  of  the 
owner)  is  said  to  consist  in  non  faciendo :  t.  e.  in  his  duty 
to  forbear  from  using  the  subject  in  the  given  manner  or 
mode.  In  either  case,  the  right  (it  is  manifest)  is  a  right 
to  a  forbearance  on  the  part  of  the  owner :  a  forbearance 
from  molesting  the  other  in  the  given  use,  or  a  forbear- 
ance from  using  in  a  given  mode. 

As  against  the  owner  (or  other  occupant),  every  right  of 
servitude  is  therefore  negative :  i.  e.  does  not  impose  upon 
bim  a  duty  to  do  or  perjform.  In  respect  of  the  party  en- 
titled tp  the  servitude,  a  so-called  positive  or  affirmative 
servitude,  is,  in  a  certain  sense,  positive  as  well  as  negative : 
t.  e,  it  gives  him  a  right  to  do  acts  over  the  given  subject. 
But  a  negative  service  is  merely  negative :  t.  e.  it  merely 
gives  him  a  right  to  a  forbearance  on  the  part  of  the  owner. 

A  so-called  negative  servitude  merely  restricts  the  owner's 
right  of  user. 

A  80-called  positive  servitude  restricts  his  right  of  ex- 
clusion and  his  right  of  user. 

An  example  of  a  positive  servitude,  is,  a  right  of  way,  or 
a  right  of  common. 

An  example  of  a  negative  servitude,  is,  the  ''  servitus  ne 
luminibus*'  and  ** neprospectui  ojficialury\    A  right  to  the 


•  Von  Savigny,  Becbt  des  BesiUes,  pp.  534,  550! 
t  Mackeldey,  vol.  iL  pp.  77,  92. 
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unmolested  enjojrment  of  ancient  lights,  is  also  a  negative 
servitude.* 

No  right  of  servitude  can  consist  infaciendo:^  No  right  or 

•  •  •      I  I  M^r^tUdO  CAB 

t.  e.  can  consist  in  a  right  to  an  act  or  acts  on  the  condst  m/«. 
part  of  the  owner  or  other  occupant.     For  if  it 
consisted  in  a  right  to  an  act  to  be  done  by  the  owner  or 
other  occupant,  it  were  merely  y'l^  in  personam  against  that 
determinate  party. 

In  the  case  of  a  servitude,  the^'i^  in  rem  may  happen  to 
be  combined  with  jus  in  personam  against  the  owner :  and 
80,  may  happen  to  be  combined  with  a  right  to  an  act^ 
against  the  owner :  ^.  ^.  a  right  to  have  a  way  repaired  by  ; 
the  owner. 

[Qucre.  Whether  every  servilus  be  not  jus  in  personam  against 
the  owner  or  other  occupant,  and  jus  in  rem  against  the  rest  of 
the  world  ?  J 

Quere.     Whether  a  negative  servitude  be  jus  in  B«f»tiTe  ter- 
rem  ?]  T**"^  ^>* 

An  affirmative  servitude  may  clearly  avail  against  any^ 
and  may  be  violated  by  anjf,  E.g, :  A  stranger  to  the  soil 
may  violate  a  right  of  common,  by  putting  his  cattle  on 
the  commonable  land?^  And  in  the  case  of  a  negative 
servitude,  it  is  possible  for  a  stranger  {e,g.  a  trespasser) 
to  do  the  act  which  would  prevent  the  enjoyment  of  the 
servitude :  ^.  y.  to  build  up,  or  otherwise  obstruct,  ancient  ^ 
lights.  In  the  case,  however,  of  a  negative  servitude,  it  is 
less  likely  that  a  stranger  should  disturb ;  because  the  dis* 
turbance  would  not  be  an  act  of  user. 

Moreover,  a  negative  service  is  ju^  in  ran  inasmuch  as  | 
it  avails  adversus  quemcumque  possessorem :  i.  e,  with  or  ( 

^  Bbickstone,  voL  iiL  pp.  5,  217. 

t  Miickcldcy,  vol.  ii.  pp.  78.  88.     Thibaut,  Vereuche,  vol.  i.  p.  27. 
%  BliickBtone,  vol.  ii.p.  86.    Note  15.    Hugo,  Enc.  p.  801.   See  Table 
II.,  Note  3.  B.  a.  b.  (/hwO- 
{  BUM^stone,  vol.  iii.  p.  827. 
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w'ithout  title  from  the  actual  or  preceding  owner.  Now  as 
against  an  occupant  wiihout  title,  it  could  not  be  the  result 
of  a  contract :  for  he  is  not  privy  to  any  contract  of  the  pre- 
sent or  any  preceding  owner.  Still,  however,  it  might  arise 
from  a  quasi-contract :  i.  e.  from  the  mere  fact  of  his  occu- 
pancy. It  would  seem  that  a  duty  to  do  (which  must  cor- 
relate with  jus  in  personam)  may  attach  upon  the  occupant 
by  prescription.* 

Note  I.  [Remark:  That  though  the  occupancy,  without  title 
from  the  owner,  were  an  injury  against  the  owner,  it  would 
not  be  per  se  an  injury  against  the  party  having  the  right 
of  servitude.  Consequently,  tliough  the  adverse  possession  might 
be  wrongful  (and  therefore  could  not  be  a  quasi-contract)  in  re- 
gard to  the  owner,  it  might  be  a  quasi-contract  in  regard  to  the 
party  having  the  right  of  servitude.] 

Note  2.  [An  affirmative  as  well  as  a  negative  servitude  avails 
directly  against  the  owner  or  other  occupant  of  the  subject. 
For  an  affirmative,  as  well  as  a  negative  servitude  is  a  definite 
exception  (accruing  to  the  party  having  the  servitude)  from 
the  indefinite  powers  of  user  and  exclusion  which  the  property 
in  the  subject  comprises.  Consequently,  an  affirmative  as  well 
as  a  negative  servitude  (considered  exclusively  with  relation  to 
the  owner  or  occupant)  might  be  deemed  Jus  in  personam.  But 
since  a  right  of  servitude,  positive  or  negative,  may  be  violated 
by  third  parties,  it  implies  a  duty  to  forbear  from  disturbing, 
which  lies  upon  third  parties  generally  as  well  as  on  the  owner 
or  other  occupant  of  the  thing,  and  therefore  is^u^  in  rem. 

And  such  disturbance  by  third  parties  would  not  affect  the 
right  conseguenity  through  a  violation  in  a  right  residing  iu 
another.] 

If,  therefore,  a  negative  servitude  be  Jks  in  rem,  it  must 
(I  think)  be  so  for  the  reason  I  gave  before :  namely,  that 
any  person  whatever  might  by  possibility  violate  it,  and 
that  it  therefore  supposes  a  duty  attaching  upon  persons 
generally.     I  said  that  a  negative  servitude  miy/il  be  Ji/s  in 

^  Blackstone,  vol.  ii.  p.  36.  Note  15.  See  Notes  1  nnd  2,  pp.  47, 
48,  ante. 
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rcm^  if  it  were  possible  for  any  but  the  owner,  or  other  occu- 
pant, to  violate  the  right.  But  that  remark  was  absurd.  For 
as  Mr.  Mill*  very  truly  observed,  it  would  prove  that  every 
right  in  personam  might  be  yis  in  rem, — If  a  negative  ser- 
vice l>e  jtis  in  rem,  ii  is  so,  because  by  possibiHty  any  may 
violate  it,  though  none  but  the  owner  or  occupant  is  likoly 
to  do  80. 

The  distinction  between  an  occupant  without  title,  and  a 
mere  trespasser  or  other  stranger  is,  that  the  former  is  exer- 
cising over  the  subject  a  right  of  property  residing  in  an- 
other ;  while  the  latter  does  not  affect  to  exercise  any  such 
right.! 

Quere:  Whether  in  every  case  of  a  negative  {j^.^'^n^^ 
servitude,  the  party  entitled  to  the  servitude  docs  ^^^^^^^^^ 
not  use  the  subject  of  the  right  ?  "*^ 

In  one  sense  he  may  be  said  to  use  it,  inasmuch  as  a  cer- 
tain state  of  the  subject  is  essential  to  the  enjoyment  of  his 
right.     {E,y.  A  look-out.     A  right  to  have  one's  drainage) 
pass  off  over  the  land  of  another.)    But  in  another  sense  he  \ 
does  not  always  use  it :  t.  e,  he  does  no  act  by  which  the 
state  of  the  thing  is  sensibly  modified:  {e.g.  A  look-out.) 
Sometimes,  however,  he  may  :  as,  eg.  where  he  has  a  right 
to  receive  water  from  his  neighbour's  land.     But  here,  there 
is  no  immediate  effect  on  the  subject,  producetl    by  the  , 
exercise  of  the  jus  servilulis. 

By  negative  servitude,  seems  to  be  meant  any  such  ser- 
vitude as  docs  not  need  (to  the  exercise  of  it)  an  entry  by 
the  party  on  the  subject.  {E.g.  Ancient  lights.)    For  a  right 
to  abate  an  obstruction  to  a  negative  servitude  is  not  es- 
I  sential.} 

i  N.B.  In  the  caae  of  servituits  the  right  which  correlates  with 

the  obligation  upon  ike  occupants  of  the  pnedium  serviens,  thongli 


*  Jobn  Stuart  Mill,  Esq.,  author  of '  Principles  of  Logic,'  etc  ct<*., 
one  of  Mr.  Austin's  class. 

t  To  explain  this  distinction,  we  must  analyse  the  right  of  potaession. 
X  Blacluftoiie,  Tol.  iii.  pp.  5,  217. 
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not  a  right  against  all^  is  a  right  against  all  M'ho  may  occupy 
that  pradium.  Although,  as  against  the  actual  occupant,  it  is 
an  obligation  attaching  upon  an  assigned  individual,  and  so  may 
be  considered  as  giving  jus  ad  rem ;  yet  it  is  also  capable  of  at- 
taching upon  any  of  a  number  of  uuassigned  persons  (namely 
upon  any  occupant  of  the  prcsdium,  independently  of  his  succes- 
sion to  or  representation  of  the  actual  one,)  [as  e.  g.  it  would 
attach  upon  a  possessor  without  title,  and  therefore,  not  suc- 
cessor singularis']  and,  in  that  respect,  gives,  or  correlates  with, 
a  corresponding  jtu  in  re, — It  must  also  be  observed  that  there 
is  an  obligation  upon  all  who  are  not  occupants,  not  to  disturb. 
(Sed  quere ;  since  any  obstruction  by  a  stranger  would  rather  be 
an  injury  (at  least  in  many  cases)  to  the  owner.) 
AtMoiute  A  duty  attaching  on  an  owner  of  yu^  in  rem  may 

tWe^^iSfti  ^  *^  absolute  duty  :  e,  g.  Duty  to  scour  ditches,  etc.  : 
tiTe)  annexed  to  kccp  a  housc  in  such  a  statc  of  repair,  etc.  that  it 
ar/not  •or^u  may  not  be  generally  dangerous.  In  these  cases, 
**'**^  there  is  no  servitus :  for  there  is  no  determinate  per- 

son with  a  corresponding  right. 

By  accident,  a  breach  of  the  absolute  duty  may  amount  to  an 
offence  against  a  right  in  a  determinate  party.  As  e.  g, :  Neg- 
lect to  repair  a  house  may  injure  an  individual. 

Quere.  Whether  some  of  the  so-called  **  servitudes''  in  the 
French  Code  are  not  absolute  duties?] 

Re§90rviL  Tbc  subjcct  of  the  servitude  is  said  itself  to 
serve :  res  servit ;  which  merely  means,  that  the  right  of  ser- 
vitude avails  (with  or  without  limit  in  respect  of  duration) 
against  every  person  whatever  who  has  a  right  of  property 
in  the  subject,  or  who,  as  adverse  possessor,  may  exercise 
any  right  of  property  over  it.* 

If  the  servitude  be  properly  so  called,  it  also  avails 
against  the  rest  of  the  world,  or  is  jus  in  rem. 

If  it  be  a  servitude  improperly  so  called,  it  is  merely  ^W 
im  personam^  ex  contractu,  or  quasi  ex  contractu,  against 
every  proprietor  of  the  subject,  or  against  any  adverse  pos- 
sessor exercising  rights  of  property  over  it. 

•  Mackeldey,  vol.  ii.  pp.  75-6. 
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If  it  consist  in  fadcndo  (or  in  a  duty  on  the  owner  or 
occupant  to  do  or  perform)  it  is  necessarily  in  this  plight. 
And  it  may  be  in  this  plight,  although  it  consist  tH  patietido 
or  in  non  fuciendo :  i.  e.  in  a  duty  on  the  owner  or  occu- 
pant, not  to  hinder  the  given  use,  or  not  to  use  in  the  given 
mode.  At  least,  the  right  to  the  forbearance  may  be,  as 
against  the  owner  or  occupant,  ^'im  in  perso^iam,  although  it 
avail  (at  the  same  time)  against  the  owner  or  occupant  to- 
gether with  the  rest  of  the  world.  (JE'.y.  In  case  of  a  cove- 
nant added  to  a  grant  or  prescription.) 

I  must  here  notice  an  absurd  reniark  of  Rogron.  He 
says : 

*'  Les  principes  g^n^raux  dcs  servitudes  s'appliqnent  k  Tusu- 
fhiit,  k  P usage,  et  k  rbabitation ;  ct  surtout  ee  principc  fonda- 
mental,  que  c'est  la  chose  qui  doit  les  services,  et  nou  la  personne. 
Pr^tdimm  non  perama  servii.  D'ou  on  oonclut  que  le  propri^- 
taire  est  tenu  de  souffrir,  et  de  laisser  faire,  et  jamais  de  faire ; 
car  lefonds  seul  (lant  obl%g(,  il  ne  peut  Tetre  que  passivement."* 

The  true  reason  why  a  sen'itude  cannot  consist  infaciendo^ 
is,  that,  if  it  did,  it  could  not  hcja^  in  rent,  A  duty  to  do 
(when  not  an  absoiute  duty,  or  when  corresponding  to  a 
rij^At)  being  of  necessity  an  obliffatio,  or  a  duty  lying  ex- 
clusively on  a  specifically  determined  party  or  parties. 

Inasmuch  as  every  servitude  is  a  definite  sub-  y^mrmtmm 
traction  or  exception  (accruing  to  the  party  having  •••^• 
the  right  of  servitude)  from  the  indefinite  rights  of  user  or 
exclusion  which  reside  in  the  proprietor  of  the  thing,  it  fol- 
lows, that  no  man  has  a  right  of  servitude  in  a  thing  of 
which  he  is  the  owner :  NuUi  res  sua  serviL  For  if  he  had, 
be  would  have  a  right  in  the  thing  against  hiniself :  which  is 
absurd.  Consequently,  if  the  party  having  a  right  of  servi« 
tude  acquire  the  property  of  the  thing,  the  right  of  servitude 
is  lost  in  the  more  extensive  right,  or,  at  least  is  suspended, 
so  long  as  bis  right  of  property  resides  in  himself. 

*  Rogroa,  Cdde  Civil  expUqme,  vol.  i.  Livre  ii.  Titre  3. 
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"s^rviiut"        The  term  *'  Servitas'*  has  two  meanings.     It 

roeant  the  ,  i        •      i  •        ■ 

o>Mi«,orthe  means,  originally,  the  metaphorical  servitude  or 
duty  of  the  thing :  «.  e.  the  duty  really  incumbent 
on  any  proprietor  of  the  thing,  or  on  any  occupant  of  the 
thing  exercising  rights  of  property  over  it.  But  it  means 
also  the  jus  servitutis,  or  the  right  which  corresponds  to 
that  duty :  the  jus  in  re  aliend, 

A  ripht  of  It  is  clear  that  a  right  of  servitude  (of  any  ex- 

«>-Mist  with  tent  in  respect  of  duration)  may  co-exist  with  any 
property,  etc  modc  of  property  in  the  same  subject,  or  with 
the  right  of  an  adverse  possessor  exercising  rights  of  pro- 
perty over  it.  Whether  the  thing  be  in  lease  or  subject  to 
property  for  life,  or  owned  jointly  or  in  common,  or  owned 
severally,  or  subject  to  any  number  of  modes  of  property  at 
one  and  the  same  time,  the  right  of  the  party  entitled  to 
the  servitude  avails  equally.  For  his  right  is  a  subtraction 
from  the  property  of  the  thing,  let  that  property  be  divided 
as  it  may,  or  let  it  be  exercised  with  a  perfect  title,  or  only 
by  virtue  of  a  possession  acquired  adversely. 

In  short  the  right  of  servitude  is  a  subtraction  from  the 
right  of  property  (amsidered  in  respect  of  the  powers  of 
user  and  exclusion  which  the  right  of  property  naturally 
imports).  And  it  therefore  may  be  concurrent  with  any 
right  of  property  in  the  same  subject  (be  its  duration  and 
title  what  they  may). 
J^^JJJ^         And  as  a  servitude  is  a  definite  subtraction 

STt^trnfof  ^^^^^  ''*®  right  of  property,  it  would  seem  that 
the  Mer  (or    the  cxtcut  of  tlic  uscr  has  no  dependence  on  the 

of  the  power  i»    i        i  • 

oTinterdio.     extcut  of  thc  duratiou. 

tion)heeiH> 

j    aependence         Aliter  ui  cascs  of  property. 


\     on  the  extent 
of  the  dura- 


*  Mackeldey,  vol.  iL  p.  76. 
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Note. 

Wherever  a  man  has  a  right  to  the  services  of  another  (whether 
it  be  unlimited^  as  in  the  case  of  unqualified  slavery  ;  or  limited^ 
as  the  right  of  the  husband  in  the  wife,  the  right  of  the  wife  in 
the  husl)and,  etc.)  there  is  a  combination  of  jus  in  re  "w'xih  J9i$ 
ad  rem  :  jus  in  re  as  against  other  persons ;  jus  ad  rein  as  against 
the  person  who  is  obliged  to  perform  the  services.  All  such 
rights  belong  to  Jura  Personarum :  t.  e.  they  suppose  a  Status, 
Quere ;  as  to  the  obligation  to  perform  a  service  as  the  occupier 
of  a  given  subject ;  t.  e,  where  the  use  is  not  derivable  from  the 
sabgect  itself. — Hugo,  Enc.  p.  301.     Marginal  Note. 
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LECTURE  L. 

In  pursuance  of  the  order,  wherein,  in  my  last  Lecture,  I 
purposed  considering  the  nature  and  the  chief  kinds  of 
servitudes,  I  now  proceed  from  the  distinction  between 
positive  and  negative  servitudes,  to  the  distinction  between 
personal  and  real  servitudes. 

Dittineikm  A  real  scrvitudc  (or  a  real  right  of  servitude) 
•nApenonai  rcsidcs  iu  thc  party  having  the  servitude,  as  being 
**^^  the  owner  or  other  occupant  of  a  determinate 

parcel  of  land :  or  as  being  the  owner  or  other  occupant 
of  a  determinate  building  with  the  land  whereon  it  is  erected. 
And  it  is  a  right,  against  every  owner  or  occupant  of  another 
parcel  of  land  or  building,  to  a  power  of  using  the  latter  in 
some  definite  mode,  or  to  a  forbeai*ance  (on  the  part  of  the 
owner  or  occupant  of  the  latter)  from  using  the  latter  in 
some  definite  mode.  As  I  shall  remark  iuimediately,  it 
hardly  could  be  a  right  against  the  owner  or  occupant  of  a 
moveable  thing. 

A  real  servitude,  therefore,  supposes  the  existence  of  two 
distinct  parcels  of  land  to  each  of  which  it  relates.  For  it 
is  a  right  in  a  given  person,  as  being  the  owner  or  occu- 
pant of  a  determinate  parcel  of  land,  against  another  given 
person,  as  being  the  owner  or  occupant  of  another  deter- 
minate parcel  of  land.  I  use  the  term  land  as  including 
land  merely,  or  as  including  land  with  a  building  erected 
upon  it.     And  hence  it  follows,  that  a  real  right  of  servitude 

•  Miickeldey,  toI.  ii.  pp.  79,  SO,  86.     Table  II.  Note  5,  4  {fod). 
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is  said  to  be  annexed  to  the  parcel  of  land  the  owner  or  oc- 
cupant whereof  hath  the  right  of  servitude.  Or,  in  the  lan- 
guage of  the  English  law,  it  is  said  to  be  appurtenant  to 
the  land  or  messuage  the  owner  or  occupier  whereof  hath 
the  right  of  casement.  The  meaning  of  which  expressions 
is  merely  this :  that  the  right  resides  in  the  owner  or  occu- 
pant, as  being  such  owner  or  occupant,  and  passes  succes- 
sively to  every  such  owner  or  occupant  for  the  time  being, 
from  every  owner  or  occupant  immediately  foregoing. 

And  hence  it  also  follows,  that  a  real  servitude  (as  mean- 
ing the  onus  or  duty,  and  not  the^i^  servitutis)  is  said  to  be 
imposed  upon  one  of  the  two  parcels  of  land  for  the  use  or 
advantage  of  the  other :  or  that  the  servitude  (as  meaning 
the  onus  or  duty,  and  not  the  jus  scrvilulis)  is  said  to  be 
due  to  one  of  the  two  parcels  of  land  from  the  other.  That 
is  to  say,  the  duty  is  imposed  upon  every  owner  or  occu- 
pant of  the  one  (ns  being  such  owner  or  occupant)  for  the 
use  or  advantage  of  every  owner  or  occupant  of  the  other 
(as  being  such  owner  or  occupant).  Or  the  duty  is  due  from 
every  owner  or  occupant  of  the  one  (as  being  such  owner 
or  occupant)  to  every  owner  or  occupant  of  the  other  (as 
being  such  owner  or  occupant). 

And  hence  we  may  derive  the  origin  of  the  metaphorical 
expressions,  by  which  in  the  language  of  the  Roman  law, 
the  two  parcels  of  land  (or  the  two  pradia)  are  contradis- 
tinguished. 

I  have  remarked  above,  that,  in  every  case  of  a  right  of 
servitude,  the  thing  which  is  the  subject  of  the  right,  and 
not  the  owner  or  other  possessor  of  the  thing,  is  said  to  be 
burtbened  with  the  servitude  (considered  as  an  onus  or 
duty) :  •*  res  servit ;"  or  "  res,  non  persona,  scrvit."  Mean- 
ing, that  the  right  of  servitude  avails  against  every  person 
whomsoever,  who  may  happen,  for  the  time  being,  to  have 
property  in  the  thing,  or,  as  adverse  possessor,  to  exercise 
a  right  of  dominion  over  it. 

And,  in  the  case  of  a  real  servitude,. the  parcel  of  land« 
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the  owner  or  occupier  whereof  hath  the  right  of  servitude, 
is  said  to  dominate  over  the  laud  from  the  owner  or  occupier 
whereof  the  corresponding  duty  is  owed.  The  former  parcel 
of  land  is  sty\cd  pradiujn  dominans ;  the  latter  parcel  of 
land  is  styled  pradium  serviens :  being  merely  a  case  of  the 
more  general  metaphor,  by  which  any  thing,  happening  to 
be  the  subject  of  any  servitude,  is  said  to  be  in  a  state  of 
servitude. 

The  only  difference,  in  this  respect,  between  real  and 
personal  servitudes,  consists  herein :  that  in  the  case  of  a 
personal  servitude,  (or  a  servitude  due  to  a  person  not  as 
being  the  owner  or  occupant  of  a  given  parcel  of  land,)  the 
thing,  which  is  the  subject  of  the  servitude,  is  said  to  serve 
the  person  in  M^hom  the  jus  servitutis  resides.  But  in  the 
case  of  a  real  servitude,  it  is  said  to  serve,  not  the  owner 
or  occupant  of  the  related  and  opposed  subject,  but  the 
subject  itself. 

The  import  of  the  related  terms  "pradium  dominans " 
and  prasdium  serviens^  I  have  explained  with  more  clear- 
ness and  conciseness  in  another  place,  than  in  the  hurry  of 
preparing  a  lecture  I  can  often  attain  to.  As  the  passage 
is  very  short,  1  will  now  read  it. 

4.  '^  The  servitudes  of  the  Roman  Law  are  of  two  kinds : 
1*.  Predial  or  real  servitudes  ("  servitutes  pra>diorum  sive  re- 
rum*')  :   2®.  Personal  servitudes  ("servitutes  personarum  sive 

bominum''). 

Now  "  real  '^  and  '' personal,"  as  distinguishing  the  kinds  of 

servitudes,  must  not  be  confounded  with  "  real''  and  *' personal/' 

as  synonymous  or  equivalent  expressions  for  '*  in  rem  "  and  "  in 

personam.''     In  a  certain  sense,  all  servitudes  are  real.     For  all 

servitudes  are  rights  tn  rem,  and  belong  to  that  jfenus  of  rights 

m  rem  which  subsist  in  re  atiend. 

And,  in  a  certain  sense,  all  servitudes  are  personaL  For  ser- 
Titudes,  like  other  rights,  reside  in  persons,  or  are  enjoyed  or  ex- 
ercised by  persons. 

The  distinction  between  ''real"  and  "personal,"  as  applied 
and  restricted  to  servitudes,  is  this :  A  real  servitude  resides  in  a 
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giTcn  person,  as  tbe  owner  or  occupier,  for  the  time  being,  of  ft 
given  pradium :  t.  e.  a  given  field,  or  other  imrccl  of  land ;  or  a 
giien  building,  with  the  land  whereon  it  is  erected.  A  personal 
servitude  resides  in  a  given  person  ;  without  respect  to  the  owner- 
riiip  or  occupation  of  a /yrtf^tttm.  To  borrow  the  technical  lan- 
gnage  of  the  English  Law,  real  servitudes  are  appurtenatU  to 
Umdi  or  messuages:  personal  servitudes  are  servitudes  in  gross, 
or  are  annexed  to  the  persons  of  tbe  parties  in  whom  they  reside. 
Everjr  real  servitude  (like  every  imaginable  right)  resides  in  a 
person  or  persons.  But  since  it  resides  in  the  person  as  occupier 
of  the  given  pradium  and  devolves  upon  every  person  who  suc- 
cessively occupies  the  same,  the  right  is  ascrilxHt  (by  a  natural 
and  convenient  ellipsis)  to  the  pradium  itself.  Vesting  in  every 
person  who  happens  to  occupy  the  pradinm,  and  vesting  in  every 
occupier  as  the  occupier  thereof,  the  right  is  spoken  of  as  if  it 
resided  in  the  pr^etUum,  and  as  if  it  existed  for  the  advantage  of 
that  senseless,  or  inanimate  subject.  The  pradium  is  erected 
into  a  li^gal  or  fictitious  person,  and  is  styled  "  praedium  dami^ 
nans"  On  the  other  hand,  the  pradium,  against  whose  occu- 
piers the  right  is  enjoyed  or  exercised,  is  spoken  of  (by  a  like 
ellipsis)  as  if  it  were  subject  to  a  duty.  The  duty  attaching  upon 
the  tncoessive  occupiers  of  the  pradium,  is  ascribed  to  the  pra- 
dhum  itself:  which,  like  the  related  pradiwm,  is  erected  into  a 
permm,  and  contradistinguished  from  the  other  by  the  name  of 
''pr»dium  serviensJ*  Hence  the  use  of  the  expressions  "rear' 
and  "personal,"  for  the  purpose  of  distinguishing  servitudes. 

Tbe  rights  of  servitude  which  are  inseparable  from  the  occu|)a- 
tion  of  pnedia,  are  said  to  reside  iu  those  given  or  determinate 
things,  and  not  in  the  physical  persons  who  successively  occupy 
or  enjoy  them.  And,  by  virtue  of  this  ellipsis  and  of  the  fiction 
which  grows  out  of  it,  servitudes  of  the  kind  are  styled  "  servi- 
tutes  renoR  "  or  "  senritntes  reaUs ;"  L  e.  rights  of  senritode  an- 
nexed or  belonging  to  things. 

Tbe  rights  of  aervitode  which  are  not  conjoined  with  such  oc- 
cupation, cannot  be  spoken  of  as  if  they  resided  in  things.  Anc^ 
since  it  is  necessary  to  distinguish  them  from  real  or  prfedial  ser- 
vitudes, they  are  styled  "  servitutes  persanamm  "  or  '*  scrvitutea 
persanales :"  i.  e.  rights  of  servitude  annexed  or  belonging  to 
persons.     See  Table  II.  Note  5  Pkuragraphs  7  and  8  {post). 

m 
m 

A  personal  senilude  (or  a  personal  riffit  of  ser^itudcO 
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resides  in  a  given  or  determinate  person,  not  as  being  the 
owner  or  occupier  of  a  given  parcel  of  land. 

The  expression  "  personal "  (as  here  used)  is,  like  a  multi- 
tude of  other  expressions  wearing  a  positive  form,  a  merely 
negative  term.  It  means  that  the  servitude  to  which  it  is 
applied,  is  not  a  real  servitude  (in  the  sense  which  I  have 
just  explained) :  that  it  does  not  reside  in  the  party  entitled 
to  it,  as  being  the  owner  or  occupier  of  a  given  or  detenni- 
nate  thing  other  than  the  determinate  thing  over  which  the 
right  exists.  For  (it  is  manifest)  every  servitude  (i)ersonal 
or  real)  is,  in  some  senses  of  the  term  ''  personal,"  a  personal 
servitude :  i.  e.  it  resides,  as  a  right,  in  a  person,  and  is  due, 
as  a  duty,  from  a  person :  although  it  may  reside  in  the 
party  entitled  as  standing  in  a  given  relation  to  a  given 
thing,  or  as  considered  without  relation  to  a  given  thing. 

And  (as  is  equally  manifest)  every  servitude,  personal  or 
real,  is,  in  some  senses  of  the  term  **  real,"  a  real  servitude. 
For,  whether  it  reside  in  the  party  entitled,  as  being  related 
to  a  given  thing,  or  it  reside  in  the  party  entitled  indepen- 
dently of  such  relation,  it  is  a  right  over  a  tinny  of  which 
the  burthened  party  is  the  owner  or  possessor,  or  (what  is 
the  same  in  effect)  over  a  person  (occupying  a  [)osition 
analogous  to  that  of  a  thing)  of  whom  the  burthened  party 
is  owner  or  possessor.  {E.  g, :  We  may  conceive  that  the 
subject  of  the  servitude  is  a  slave  of  which  the  burthened 
party  is  either  dominus  or  adverse  possessor.)  And  what- 
ever may  be  the  character  wherein  the  party  having  the 
servitude  hath  the  same,  his  right  of  servitude  is  also  real^, 
as  being  jus  in  retn :  for,  as  I  have  shown  in  former  lec- 
tures and  also  elsewhere,  the  real  and  personal  rights  of 
the  modem  civilians  (as  well  as  their  jura  in  re  and  jura 
a  J  rem)  are,  in  their  largest  meanings,  equivalent  to  the 
jura  in  rem  and  jura  in  personam  of  the  same  civilians,  and 
to  the  dominia  and  oblipationes  of  the  Roman  lawyers  them- 
selves.— Unless  a  servitude  be  real  as  meaning ^m  in  rem^ 
it  is  not  a  8er\'itudc  properly  so  called :  but  it  is  merely  a 
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right,  availing  exdusivelj  against  a  detenninate  person  or 
persons,  and  arising  ex  comtraciu  or  quasi  ex  contractu. 

This  n^ative  iuipcMl  of  perwnal^  as  applied  to  a  servi* 
tude,  ought  to  be  marked  particularly.  For,  in  coniteqaenee 
of  writers  not  haring  noted  or  remembered  it,  they  have 
frequently  missed  the  essence  of  the  distinction  betireen 
real  and  personal  servitudes,  and  have  regarded  mere  acd' 
dents  as  being  e^ential  to  it. 

For  example :  We  are  told  by  M.  Rogroo^  (the  anno- 
taior  oo  the  French  Gxie  whom  I  have  already  mentioned) 
that  a  teal  servitade  is  real^  because  it  is  due,  not  to  a  per* 
son,  bot  to  a  thing :  IL  Ri^nm  meaning  thereby,  f if,  in- 
deed, we  can  impute  a  meaning  to  him,)  that  it  is  doe  to  a 
perwm  as  being  related  to  a  ildmg  by  hk  ownership  or  w\' 
verse  poasewioo  tbereot  And  be  teBs  os,  ooovenely,  that 
a  prraonal  aerritode  is  a  permmal  aerriUMle,  beeame  it  m 
doe,  Dol  to  a  thing;  but  to  a  penoo :  He  meaning  tbft»r)/y^ 
(in  ao  Cm*  as  mranhig  he  kMh,y  that  il  is  doe  to  a  p^tMO, 
indepewdeody  of  his  owwiihip  or  advene  pCM^aaioo  //  imy 
determioate  thing. 

And,  in  like  onwBer,  a  rigiil  of  mfmmrm  im  fr^m  ^i»lNefc 
is  of  a  species  of  ^rmmd  icvrilodea,  is  mad,  m  tie  lois^ 
gwage  of  the  Emrfbh  low,  ^t^l^t  MJmiuid  t/>  Xht  p^i^m  ^4 
the  pasty  in  wboa  it  naadtsk  -r  sa  expRsar^  wiueh  ^km^-m^ 
and  perptexes  the  trae  wtuan:  of  \jm  npA .  mm^^^^n^Jk  m 
any  rijshl  whatever,  mot  kss  thaw  my  ^Mi^  r^^  whi^i^^, 
to.  or  isiuspok  xl,  tie  f^rwiw  ni  im:  y(/rj  ^:»Mk4 

the  mt^jn  at  vm  4m(uei0t^fim^  $M^m0a  fj^rj  aM 

tawi  M  iMesre  it.     f^,  m  it^^  imm 

utA  m  "Sm/L  a  rq^  ^  ^mmm*  m  ffnm 

t3  t  ^asmfe.  %t^  Ui  va  ^HM  0.  m  m^k 

m  mid  ap^nrvivjMC  ^  a  hm4  ^ 
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Again  :  we  are  told  by  modern  expositors  of  the  Roman 
Law,  that  a  personal  servitude  is  created  for  the  advantage 
of  the  given  person  in  whom  it  resides,  is  inseparable  from 
his  person,  and  necessarily  ceases  at  his  death:*  In  other 
words,  that  a  personal  servitude  is  necessarily  an  interest 
for  the  life  only  of  the  party  entitled,  and  is  by  the  party 
unalienable. 

But,  first :  A  personal  servitude,  though  no  more  than  a 
life  interest,  if  the  extent  of  the  interest  be  not  declared  at 
the  creation,  may  be  given,  by  express  words,  to  the  party 
and  his  heirs.  And,  admitting  that  the  Roman  law  deter- 
mined otherwise,  the  limitation  of  the  interest  to  the  life  of 
the  party,  were  merely  an  accidental  consequence  of  an  acci- 
dental provision  of  the  Roman  law.  For  what  is  there  in 
the  essence  of  a  personal  servitude,  that  necessarily  limits 
its  duration  to  the  life  of  the  party? 

With  regard  to  its  alleged  unalienability,  it  was  not  alien- 
able completely :  that  is  to  say,  the  party  might  cut  out  of 
it,  and  pass  to  another,  any  interest  of  limited  duration 
short  of  his  whole  estate.  But  he  could  not  so  alien  it,  as 
not  to  leave  a  reversion  in  himself,  and  as  to  cast  on  the 
alienee  the  whole  right  of  servitude. 

But  admitting  that  it  was  unalienable,  its  unalienability 
was  a  mere  accident,  and  not  a  property  inseparable  from 
its  very  nature.  There  is  no  reason,  why  a  right  of  common 
in  gross  should  not  be  just  as  alienable  as  any  right  of 
property  in  the  same  subject. 

The  modern  expositors  of  the  Roman  Law  have,  there- 
fore, characterized  a  personal  servitude,  not  by  its  true  es- 
sence, but  by  certain  of  its  mere  accidents :  mis-stating,  by 
the  bye  be  it  mentioned,  those  very  accidents. 

And  they  probably  were  led. into  this  error,  by  their  not 
remarking  that  merely  negative  meaning  of  the  epithet  per^ 
mmal  to  which  I  have  adverted.  Seeing  that  the  servitude 
is  styled  personal,  they  supposed  that  it  must  have  some 

♦  Mackddey,  vol  ii.  pp.  79,  80. 
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special  connection  with  the  person  of  the  party :  that  it  was, 
in  its  very  nature,  inseparable  from  his  person,  or  insepa- 
rably connected  with  his  person :  that  it  therefore  expired 
necessarily  with  his  person,  or  could  not  endure  beyond  his 
life,  and  was  also  unalienable  to  any  other  party.* 

It  is  remarkable  that  unalienability  (which  they  suppose 
to  be  of  the  essence  of  a  personcU  servitude)  is  truly,  in  a 
certain  sense,  of  the  essence  of  a  real.  For  since  it  is  an- 
nexed to  a  given  prcedium^  (or  resides  exclusively  in  the 
owners  or  occupiers  thereof,)  it  cannot  be  aliened  or  de- 
tached from  the  prtedium  itself,  (or  cannot  be  aliened  with- 
out i\ke  pradium^)  without  changing  it  from  a  real  to  a  per- 
sona] servitude.  Insomuch  that  a  necessary  property  of 
real  servitudes  has  been  mistaken  for  a  characteristic  mark 
of  servitudes  of  the  opposed  class. 

[r.  V.  Semble,  that  a  real  servitude  can  hardly  exist  over  a 
moveable.     (Suggest  reason.) 

In  fact  and  practice,  all  the  real  servitudes  of  the  Roman  Law 
are  servitudes  over  immoveables.  It  is  essential  to  the  being  of 
a  real  servitude  that  there  should  be  a  "pradium  serviens"  and 
a  "pr^dium  dominans," 

V.  V.  Semble,  that  a  personal  senitude,  if  a  genuine  servitude, 
and  not  one  of  the  modes  of  property  improperly  called  servi- 
tudes, can  hardly  exist  over  a  moveable.     (State  reason.) 

v.r.  Negative  and  positive  servitudes,  and  real  and  personal 
servitudes,  are  cross  divisions.  E.  g, :  A  right  of  way  or  a  right  of 
common  (both  of  which  are  affirmative  servitudes)  may  either  be 
appurtenant  or  in  gross. 

Perhaps  negative  servitudes  are  universally,  or  nearly  univer- 
sally, real.] 

There  is  a  distinction  of  real  servitudes  into  sercitutes 
pntdiormm  urbohorum,  and  servitules  pradiorum  ruslicorum. 
But  as  the  distinction  is  peculiar  to  the  Roman  Law,  and 
has  no  scientific  precision,  I  pass  it  over  as  not  belonging 
to  my  Course.  I  merely  mention  it  for  the  sake  of  the 
terms. 

MuckeldeT,  vol.  iL  p.  SS. 
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An  urban  servitude  has  no  necessary  connection  with  a 
city  or  town.  A  rustic  servitude  has  no  necessary  connec- 
tion with  the  country. 

An  urban  servitude  is  a  real  servitude  appurtenant  to  a 
building  (including  the  land  whereon  it  is  erected).  A  rustic 
servitude  is  a  real  servitude  appurtenant  to  land  (without 
reference  to  any  building  that  may  happen  to  be  erected 
upon  it). 

The  principal  scope  of  an  urban  service,  is,  speaking  ge- 
nerally, the  commodious  enjoyment  of  a  dwelling-house  to 
which  it  is  annexed. 

The  principal  scope  of  a  rustic  servitude,  is,  speaking  ge- 
nerally, the  commodious  cultivation  of  a  parcel  of  land  to 
which  the  servitude  is  appurtenant.  Consequently,  urban 
servitudes  occur  most  frequently  in  a  city  or  town :  rustic 
servitudes  occur  most  frequently  in  the  country.  And  hence 
the  respective  names  of  the  two  classes  of  servitudes: 
Though  an  urban  servitude  may  be  annexed  to  a  building 
situate  in  the  country,  as  a  rustic  servitude  may  be  ap- 
purtenant to  land  within  the  boundary  of  a  city  or  town. 

Examples :  A  right  to  a  forbearance  from  an  obstruction 
to  one's  ancient  lights,  is  an  urban  servitude :  i.  e.  annexed 
to  a  building :  A  right  to  pasture  one's  oxen  on  land  be- 
longing to  another,  is,  speaking  generally,  a  rustic  servi- 
tude :  t.  €.  annexed  to  a  farm,  and  not  to  any  of  the  farm 
buildings. 

By  modem  Civilians,  and  in  the  language  of  the  modqrn 
systems  of  law  which  are  mainly  formed  on  the  Roman,  real 
and  personal  servitudes  are  marked  and  distinguished  by 
those  epithets.*  In  the  language  of  the  Roman  lawyers, 
they  are  also  marked  and  distinguished  by  those  epithets, 
but  are  more  commonly  called  servitutet  pradiorum  sive  re- 
mm,  and  dervitutes  personarum  sive  kaminum.  It  is  worthy 
-of  remark,  that  real  servitudes,  in  the  language  of  the 

*  Bogron,  vol.  L  p.  263. 
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Rommn  Imwyers,  are  frequently  styled  terviUUei  simply :  or 
tliat  the  name  ^rvitules  is  frequently  restricted  to  real 
servitudes,  whilst  personal  servitudes  pass  under  the  generic 
name  of  jura  in  re  aliend :  which,  as  I  shall  shew  hereafter, 
comprises  many  rights  not  esteemed  servitudes. 

In  the  language  also  of  the  French  Code,  the  term  **  9er- 
mtmde  "  is  limited  exclusively  to  real  or  praedial  servitudes, 
or  services  ftmcitrs :  personal  servitudes  not  being  marked 
by  any  common  epithet,  but  being  designated  exclusively 
by  the  names  of  their  several  species :  As  ''  usM/rmii,  usa^e, 
iaiitatiom^"  and  so  on.* 

In  the  Knglish  Law,  we  have  no  adequate  names  to  mark 
the  distinction  between  real  and  personal  servitudes,  any 
more  than  we  have  an  adequate  name  for  servitudes.  The 
names  approaching  to  the  Rooian,  would  be,  easements  ap- 
pendant and  appurtenant,  and  easements  in  gross. 

[r.9.  HsTing  eodeavoored  to  explain,  in  general  expmsions, 
the  distinction  between  real  and  personal  terriindes,  I  will  now 
cite  a  few  examples  of  each  kind. 

A  right  of  way  apporteoaat,  and  a  right  of  way  in  gross.f 
Commoo  appendant  or  appoitenant,  as  oppoied  to  eovunon  in 

Pews  appoitenant  to  nnsinigri  and  pews  granted  by  the 

nary.] 


Um,»m4^ 


From  the  distinctioo  between  real  and  persofial 
servitudes,  I  proceed  to  eertato  rights,  which,  in  T^^^j^^ 
the  bnguage  of  the  Roman  kw,  and  of  tlie  mo- 
dem sTStems  which  borrow  its  terms  and  dMofi- 
cations,  are  improperty  (as  I  ooneetve)  styled  ser- 
vitodea.  For,  in  aD  tkese  cases,  the  party  entitled 
to  the  so-called  aenrkode  has  an  indefinite  power  fm>Mif 
or  Uicfty  of  nsaig  or  dealiaf  with  the  obyect  l£^^' 


•  [m.  Origia  cf  tkt  wmKM  ltd  wmA  foumd  %^km4m,     %m  7M$ 
11^  Note  S.  4.  t«e  kit  fm%}mfkt  ifmi). 
t  BbckiloM;  ««L  a.  PL  t4L 
X  FlaAit— r,  f«i.  a.  f^  IS,  4SS, 
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resides  in  a  given  or  determinate  person,  not  as  being  the 
owner  or  occupier  of  a  given  parcel  of  land. 

The  expression  "  personal "  (as  here  used)  is,  like  a  multi- 
tude of  other  expressions  wearing  a  positive  form,  a  merely 
negative  term.  It  means  that  the  servitude  to  which  it  is 
applied,  is  not  a  real  servitude  (in  the  sense  which  I  have 
just  explained) :  that  it  does  not  reside  in  the  party  entitled 
to  it,  as  being  the  owner  or  occupier  of  a  given  or  detenni- 
nate  thing  other  than  the  determinate  thing  over  which  the 
right  exists.  For  (it  is  manifest)  every  servitude  (|)ersonal 
or  real)  is,  in  some  senses  of  the  term  "  personal,"  a  personal 
servitude :  i.  e.  it  resides,  as  a  right,  in  a  person,  and  is  due, 
as  a  duty,  from  a  person :  although  it  may  reside  in  the 
party  entitled  as  standing  in  a  given  relation  to  a  given 
thing,  or  as  considered  without  relation  to  a  given  thing. 

And  (as  is  equally  manifest)  every  servitude,  personal  or 
real,  is,  in  some  senses  of  the  term ''  real,''  a  real  servitude. 
For,  whether  it  reside  in  the  party  entitled,  as  being  related 
to  a  given  thing,  or  it  reside  in  the  party  entitled  indepen- 
dently of  such  relation,  it  is  a  right  over  a  thiny  of  which 
tlie  burthened  party  is  the  owner  or  possessor,  or  (what  is 
the  same  in  effect)  over  a  person  (occupying  a  position 
analogous  to  that  of  a  thing)  of  whom  the  burthened  party 
is  owner  or  possessor.  (Al  p. :  We  may  conceive  that  the 
subject  of  the  servitude  is  a  slave  of  which  the  burthened 
party  is  either  dominus  or  adverse  possessor.)  And  what- 
ever may  be  the  character  wherein  the  party  having  the 
servitude  hath  the  same,  bis  right  of  servitude  is  also  real^, 
as  being  jus  in  rem :  for,  as  I  have  shown  in  former  lec- 
tures and  also  elsewhere,  the  real  and  personal  rights  of 
the  modem  civilians  (as  well  as  their  jura  in  re  and  jura 
ad  rem)  are,  in  their  largest  meanings,  equivalent  to  the 
jura  in  rem  and  jura  in  personam  of  the  same  civilians,  and 
to  t     dominia  and  oUiffationes  of  the  Roman  lawyers  them- 

lv4  — Unless  a  servitude  be  real  as  meaning  ^m  tVi  rem^ 
it      n        servitude  properly  so  called :  but  it  is  merely  a 
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right,  availing  exclusively  against  a  detenninate  person  or 
persons,  and  arising  ex  contractu  or  quagi  ex  contractu. 

This  negative  import  of  personaly  as  applied  to  a  servi- 
tude, ought  to  be  marked  particularly.  For,  in  consequence 
of  writers  not  having  noted  or  remembered  it,  they  have 
frequently  missed  the  essence  of  the  distinction  between 
real  and  fiersonal  servitudes,  and  have  regarded  mere  acci- 
dents as  being  essential  to  it. 

For  example :  We  are  told  by  M.  Rogron*  (the  anno- 
tator  on  the  French  Code  whom  I  have  already  mentioned) 
that  a  real  servitude  is  rcal^  because  it  is  due,  not  to  a  per- 
son, but  to  a  thing :  M.  Rogron  meaning  thereby,  (if,  in- 
deed, we  can  impute  a  meaning  to  him,)  that  it  is  due  to  a 
penon  as  being  related  to  a  thiny  by  his  ownership  or  ad- 
verse possession  thereof.  And  he  tells  us,  conversely,  that 
a  personal  servitude  is  a  pergonal  servitude,  because  it  is 
due,  not  to  a  thing,  but  to  a  person :  He  meaning  thereby^ 
(in  so  far  as  meaning  he  hath,)  that  it  is  due  to  a  person, 
independently  of  his  ownership  or  adverse  possession  of  any 
determinate  thing. 

And,  in  like  manner,  a  right  of  common  in  groBS  (which 
is  of  a  species  of  personal  servitudes)  is  said,  in  the  lan- 
guage of  the  Engli.<^h  law,  "  to  be  annexed  to  the  person  of 
the  party  in  whom  it  resides  :"  an  expression  which  obscures 
and  perplexes  the  true  nature  of  the  right ;  inasnmch  as 
any  right  whatever,  not  less  than  any  other  right  whatever^ 
is  annexed  to,  or  inheres  in,  the  person  of  the  party  entitled. 
The  English  Lawyers,  however,  unlike  M.  Rogron,  do  not 
mistake  the  import  ot  the  distinction,  although  they  uae 
expressions  which  tend  to  obscure  it.  For,  in  the  same 
breath,  wherein  they  teil  us  that  a  right  of  common  in  groat 
18  annexed  to  the  party's  person,  they  tell  us  that  it  is  wek 
m  right  of  common  as  is  not  appurtenant  to  a  land  or  mes- 
suage, f 

*  Code  dfO  expliqu^,  vol.  i.  p.  t41. 
t  Blacks  tone,  voL  ii.  p.  83. 
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Again  :  we  are  told  by  modern  expositors  of  the  Roman 
Law,  that  a  personal  servitude  is  created  for  the  advantage 
of  the  given  person  in  whom  it  resides,  is  inseparable  from 
\i\^  person,  and  necessarily  ceases  at  his  death:*  In  other 
words,  that  a  personal  servitude  is  necessarily  an  interest 
for  the  life  only  of  the  party  entitled,  and  is  by  the  party 
unalienable. 

But,  first :  A  personal  servitude,  though  no  more  than  a 
life  interest,  if  the  extent  of  the  interest  be  not  declared  at 
the  creation,  may  be  given,  by  express  words,  to  the  party 
and  his  heirs.  And,  admitting  that  the  Roman  law  deter- 
mined otherwise,  the  hmitation  of  the  interest  to  the  life  of 
the  party,  were  merely  an  accidental  consequence  of  an  acci- 
dental provision  of  the  Roman  law.  For  what  is  there  in 
the  essence  of  a  personal  servitude,  that  necessarily  limits 
its  duration  to  the  life  of  the  party  ? 

With  regard  to  its  alleged  unalienability,  it  was  not  alien- 
able completely:  that  is  to  say,  the  party  might  cut  out  of 
it,  and  pass  to  another,  any  interest  of  limited  duration 
short  of  his  whole  estate.  But  he  could  not  so  alien  it,  as 
not  to  leave  a  reversion  in  himself,  and  as  to  cast  on  the 
alienee  the  whole  right  of  servitude. 

But  admitting  that  it  was  unalienable,  its  unalienability 
was  a  mere  accident,  and  not  a  property  inseparable  from 
its  very  nature.  There  is  no  reason,  why  a  right  of  common 
in  gross  should  not  be  just  as  alienable  as  any  right  of 
property  in  the  same  subject. 

The  modern  expositors  of  the  Roman  Law  have,  there- 
fore, characterized  a  personal  servitude,  not  by  its  true  es- 
sence, but  by  certain  of  its  mere  accidents :  mis-stating,  by 
the  bye  be  it  mentioned,  those  very  accidents. 

And  they  probably  were  led. into  this  error,  by  their  not 
remarking  that  merely  negative  meaning  of  the  epithet  per- 
mmal  to  which  I  have  adverted.  Seeing  that  the  servitude 
is  styled  personal,  they  supposed  that  it  must  have  some 

♦  Mackddey,  vol  ii.  pp.  79,  80. 
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special  connection  with  the  person  of  the  party :  that  it  was, 
in  its  very  nature,  inseparable  from  his  person,  or  insepa- 
rably connected  with  his  [)erson :  that  it  therefore  expired 
necessarily  with  his  person,  or  could  not  endure  beyond  his 
life,  and  was  also  unalienable  to  any  other  party.* 

It  is  remarkable  that  unalienability  (which  they  suppose 
to  be  of  the  essence  of  a  personal  servitude)  is  truly,  in  a 
certain  sense,  of  the  essence  of  a  real.  For  since  it  is  an- 
nexed to  a  given  pradium^  (or  resides  exclusively  in  the 
owners  or  occupiers  thereof,)  it  cannot  be  aliened  or  de- 
tached from  the  prcedium  itself,  (or  cannot  be  aliened  with- 
out the  pnedium,)  without  changing  it  from  a  real  to  a  per- 
sonal servitude.  Insomuch  that  a  necessary  property  of 
real  servitudes  has  been  mistaken  for  a  characteristic  mark 
of  servitudes  of  the  opposed  class. 

[r.  V.  Semble,  that  a  real  servitude  can  hardly  exist  over  a 
moveable.     (Suggest  reason.) 

In  fact  and  practice,  all  the  real  servitudes  of  the  Romaa  Law 
are  servitudes  over  immoveables.  It  is  esseutial  to  the  being  of 
a  real  servitude  that  there  should  be  a  ** pradium  servieru,"  and 
a  "pradium  dominansJ' 

V.  V.  Semble,  that  a  personal  senitude,  if  a  genuine  servitude, 
and  not  one  of  the  modes  of  property  improperly  called  servi- 
tudes,  can  hardly  exist  over  a  moveable.     (State  reason.) 

V.  r.  Negative  and  positive  servitudes,  and  real  and  personal 
servitudes,  are  cross  divisions.  E.  g. :  A  right  of  way  or  a  right  of 
common  (both  of  which  are  affirmative  servitudes)  may  either  be 
appurtenant  or  in  gross. 

Perhaps  negative  servitudes  are  universally,  or  nearly  univer- 
sally,  real.] 

There  is  a  distinction  of  real  servitudes  into  icrdtutet 
pradiarmm  urbamorum,  and  Mtrvitutes  pradiorum  ntsticomm. 
But  as  the  distinction  is  peculiar  to  the  Roman  Law,  and 
has  no  scientific  precision,  I  pass  it  over  as  not  belonging 
to  my  Course.  I  merely  mention  it  for  the  sake  of  the 
terms. 

Miickeld«T,  vol.  iL  p.  88. 
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An  urban  servitude  has  no  necessary  connection  with  a 
city  or  town.  A  rustic  servitude  has  no  necessary  connec- 
tion with  the  country. 

An  urban  servitude  is  a  real  servitude  appurtenant  to  a 
building  (including  the  land  whereon  it  is  erected).  A  rustic 
servitude  is  a  real  servitude  appurtenant  to  land  (without 
reference  to  any  building  that  may  happen  to  be  erected 
upon  it). 

The  principal  scope  of  an  urban  service,  is,  speaking  ge- 
nerally, the  commodious  enjoyment  of  a  dwelling-house  to 
which  it  is  annexed. 

The  principal  scope  of  a  rustic  servitude,  is,  speaking  ge- 
nerally, the  commodious  cultivation  of  a  parcel  of  land  to 
which  the  servitude  is  appurtenant.  Consequently,  urban 
^rvitudes  occur  most  frequently  in  a  city  or  town :  rustic 
servitudes  occur  most  frequently  in  the  country.  And  hence 
the  respective  names  of  the  two  classes  of  servitudes: 
Though  an  urban  servitude  may  be  annexed  to  a  building 
situate  in  the  country,  as  a  rustic  servitude  may  be  ap- 
purtenant to  land  within  the  boundary  of  a  city  or  town. 

Examples :  A  right  to  a  forbearance  from  an  obstruction 
to  one's  ancient  lights,  is  an  urban  servitude :  i.  e.  annexed 
to  a  building :  A  right  to  pasture  one's  oxen  on  land  be- 
longing to  another,  is,  speaking  generally,  a  rustic  servi- 
tude :  t.  €.  annexed  to  a  farm,  and  not  to  any  of  the  farm 
buildings. 

By  modem  Civilians,  and  in  the  language  of  the  modern 
systems  of  law  which  are  mainly  formed  on  the  Roman,  real 
and  personal  servitudes  are  marked  and  distinguished  by 
those  epithets.*  In  the  language  of  the  Roman  lawyers, 
they  are  also  marked  and  distinguished  by  those  epithets, 
but  are  more  commonly  called  9ervitute8  pradiorum  sive  re- 
rum,  and  servitutet  persanarum  sive  kominum.  It  is  worthy 
-of  remaric,  that  real  senritudes,  in  the  language  of  the 

*  Bogron,  vol.  L  p.  263. 
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Roman  lawyers,  are  frequently  styled  servilu/ei  simply :  or 
tliat  the  name  servitulea  is  frequently  restricted  to  real 
servitudes,  whilst  personal  servitudes  pass  under  the  generic 
nanie  ofjura  in  re  aliend :  which,  as  I  shall  shew  herdafter, 
comprises  many  rights  not  esteemed  servitudes. 

In  the  language  also  of  the  French  Ck)de,  the  term  ''  ser- 
mtude  "  is  limited  exclusively  to  real  or  praedial  servitudes, 
or  sermce9  fonders :  personal  servitudes  not  being  marked 
by  any  common  epithet,  but  being  designated  exclusively 
by  the  names  of  their  several  species :  As  '*  usu/ruit,  usoffc, 
iaSitaiiom,'*  and  so  on.* 

In  the  English  Law,  we  have  no  adequate  names  to  mark 
the  distinction  between  real  and  personal  servitudes,  any 
more  than  we  have  an  adequate  name  for  servitudes.  The 
names  approaching  to  the  Roman,  would  be,  easements  ap- 
pendant and  appurtenant,  and  easements  in  gross. 

[r.r.  Having  endeavoured  to  explain,  in  general  expressions, 
the  distinction  between  real  and  personal  servitudes,  I  will  now 
cite  a  few  examples  of  each  kind. 

A  right  of  way  appurtenant,  and  a  right  of  way  in  gross.t 

Common  appendant  or  appurtenant,  as  opposed  to  common  in 
groas.^ 

PewB  appturtenant  to  messuages  and  pews  granted  by  the  ordi- 
nary.] 


From  the  distinction  Ixjtween  real  and  personal  Tbg"iod<»rf 

servitudes,  I  proceed  to  certain  rights,  which,  in  jJ[^J^^^ 

the  language  of  the  Roman  Uw,  and  of  the  mo-  j^J^^T^^ 

dem  systems  which  borrow  its  terms  and  classifi-  t^  * 


cations,  are  improperly  (as  I  conceive)  styled  ser-  nming  iu 
vitudes.  For,  in  all  these  cases,  the  party  entitled  tUm&o^ 
to  the  so-called  servitude  has  an  indefinite  power  vm^  "^ 
or  liberty  of  using  or  dealing  with  the  object  ^^^  T^ 


*  [«.r.  Oripo  of  tke  luunes  red  sod  penonal  territudet.     See  Tsble 
II.,  Note  5,  4,  two  Isst  psragrtphs  (pott). 
t  Blackstone,  vol.  Hi.  p.  t41. 
t  Blsckstone,  fol.  ii.  pp.  S8.  4SS. 


i 


40  LECTURES  ON 

The  right,  therefore,  is  not  a  definite  subtraction  from  the 
indefinite  power  of  user  or  exclusion  residing  in  the  owner 
of  the  subject.  It  is  not  a  servitude  properly  so  called,  but 
a  mode  of  property  or  dominion. 

The  party  has  condominium  (or  joint  property,  or  property 
in  common)  with,  or  concurrently  with,  another  owner ;  or 
some  right  of  property  of  limited  duration  (as  an  estate  for 
life  or  years)  upon  which  the  right  of  property  in  the  other 
owner  is  expectant  in  remainder  or  reversion. 

Unless,  at  least,  these  so-called  servitudes  be  modes  of 
property,  I  cannot  perceive  that  there  is  any  intelligible  dis- 
tinction between  dominia  and  servitutes,  or  account  for  the 
terms  wherein  the  latter  are  commonly  distinguished  from 
the  former.  All  the  rights  in  question  are,  it  seems  to  me, 
rights  of  property  for  life. 

[v.  V.  Enumerate  and  shortly  describe  them.* 

Ist.  Umsfructus.  Quasi'tisusfmctus.  [This  latter  is  admitted 
not  to  be  servitus.     Equivalent  to  an  alienation.] 

2ndly.  Us^us. 

Srdly.  Habitatio. 

4thly.  Opera  servorum.  This  is  an  instance  of  a  so-called 
servitude  over  a  person.  As  I  have  remarked  above,  a  proper 
servitude  is  not  likely  to  exist  over  a  person.  Belongs  to  jus 
pa'sonarum. 

Usus,  in  Roman  Law  a  species  of  usufruct :  t.  e.  property  for 
life,  etc. 

Not  the  **  Use ''  of  the  English  Law,  which  is  fideicommisgum. 
In  so  much  that  a  use  might  be  created  to  use  (in  the  English 
sense) :  t.  e.  given  in  trust  for  another. 

UsuM  (as  used  by  Blackstone,  VoL  IL  p.  397.)  is  exactly  equiva- 
lent to  %uus  in  the  law  of  England :  bdng  a  life  interest^  with 
reverter  to  the  proprietor.] 

All  these  various  rights  of  usufructus,  u$u^  and  kabilatio^ 
would  be  deemed  (I  think)  by  English  Lawyers,  rights  of 
property  (for  the  life  of  the  owner)  variously  restricted  in 

*  Mackeldey,  toL  ii.  pp.  80  to  86. 
t  Hugo,  Gesch.  p.  468. 
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respect  of  the  power  of  user.  In  our  own  law,  we  have 
various  modes  of  property  variously  distinguished  from  one 
another  by  similarly  varying  limitations  to  the  power  of 
user:  some  of  such  restrictions  being  set  by  the  dis|K)si- 
tions  of  the  authors  of  the  interests ;  and  others,  by  dispo- 
sitions of  the  law,  in  default  of  such  private  provisions.  For 
example :  tenancy  for  life,  with  or  without  impeachment  of 
waste,  tenancy  by  the  curtesy,  tenancy  in  dower,  etc. :  In 
each  of  which  cases,  the  indefinite  power  of  user  is  re- 
stricted somewhat  difierently. 

A  remarkable  thing  is,  that  these  miscalled  servitudes 
are  the  only  servitudes  which  are  styled  formally  and  usually, 
permmal  servtiudes :  Although  it  is  manifest,  that  a  servi- 
tude properly  so  called,  or  importing  a  power  of  using 
which  is  defined  or  circumscribed  exactly,  may  not  only  be 
a  personal  servitude,  but  is  the  only  personal  servitude  that 
is  entitled  to  the  name. 

It  is,  indeed,  admitted,  by  the  Roman  I^awyers  and  their 
followers,  that  if  a  servitude  (which  commonly  is  prsedial  or 
real)  be  not  annexed  to  2Lpradium  (but  to  the  person  of  the 
party  entitled)  it  becomes,  for  that  reason,  a  personal  servi- 
tude, and  consequently  is  a  species  of  u^usfruclmt  or  u9ub.^ 
For  example  :  A  right  of  way  in  gross,  or  not  appurtenant 
to  a  land  or  messuage,  is  a  personal  servitude,  according  to 
this  admission. 

Here,  however,  is  a  mistake.  For  though  it  would  be  a 
personal  servitude,  it  would  not  be  umnsfructms :  ususfruclua 
imparting  to  the  party  entitled  an  indefinite  power  of  user, 
and  being  in  effect  a  mode  of  property. 

And  admitting  that  these  improper  servitudes  are  servi- 
tudes, why  should  all  of  them  be  placed  in  the  cat^;ory  of 
permmal  servitudes?  For  it  is  conceivable  (though  not 
likely)  that  the  usufruct  or  use  of  one  thing  may  be  appur- 
tenant or  annexed  to  the  property  or  occupation  of  another. 
And  admitting  that  these  improper  servitudes  are  servi- 

^  Mackddey,  toL  L  p.  S7. 
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tudeSy  it  is  inconsistent  to  exclude  the  superficies  and  em- 
phytemis  from  the  same  category.  For  the  improper  ser- 
vitudes, like  these,  import  a  power  of  indefinite  user,  and, 
like  these,  may  be  rights  of  indefinite  duration :  t.  e.  reside 
in  the  party  and  his  heirs. 

It  seems  indeed  to  have  been  perceived  (though  not  very 
distinctly,)  that  these  improper  servitudes  were  not  truly 
such.  For  (first)  although  they  are  styled  servitudes  in  vari- 
ous passages  of  the  Pandects,  they  are  not  styled  servitudes 
in  the  Institutes,  but  are  marked  seriatim  by  the  names  of 
their  respective  species.*  Describing  things  incorporeal  (or 
rights)  Justinian,  in  his  Institutes,  says,  ''  Eodem  numero 
sunt  jura  prsediorum,  urbanorum  et  rusticorum,  qua  etiam 
servitutes  vocantur'*  And  having  treated  of  servitutes,  (li- 
miting the  term  to  praedial  or  real  servitudes,)  and  having 
treated  seriatim  of  usufruct,  use,  and  habitation,  he  adds, 
"  Hsec  de  servitutidus,  et  usu/ructu,  et  usu,  et  kabitatione 
dixisse  sufficiat.'' 

So  that  in  the  Institutes,  the  term  servitu^  is  limited  to 
real  servitudes;  ususfructus,  usus,  et  habitation  are  not 
deemed  servitudes;  and  personal  servitudes,  properly  so 
called,  are  passed  over  without  notice. 

Precisely  the  same  method  is  followed  in  the  French 
Code.  In  the  second  title  of  the  second  book,  property  or 
dominion  is  treated  of.  In  the  third  title,  usu/ruit^  usage^ 
and  habitation^  (which  are  not  called  servitudes,)  are  handled 
seriatim.  And  the  fourth  title  is  devoted  to  Servitudes  or 
Services /onciers :  i.  e.  real  or  praedial  servitudes.  So  that 
in  the  French  Code,  as  well  as  in  the  Institutes,  personal 
servitudes  properly  so  called  are  not  formally  mentioned. 

Secondly,  By  Mr.  Von  Savigny,  in  his  Treatise  on  Pos- 
ietsioD,  it  is  remarked,  that  the  possession  of  a  right  of  usu- 
fitict»  or  of  a  right  of  use,  resembles  the  possession  of  a 
thing,  by  the  •  proprietor,  or  by  an  adverse  possessor  exer- 
cising rights  of  property  over  the  thing.     And  that  a  dis- 

•  lottitates,  pp.  SS,  80. 
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turbanoc  of  the  one  possession  resembles  a  disturbance  of 
the  other.* 

Now  this  must  happen  for  the  reason  I  have  already 
stated :  namely,  that  the  right  of  ususfruct  or  user,  like  that 
of  property,  is  indefinite  in  point  of  user. 

For  what  is  possession  (meaning  legal  possession)  but  the 
exercise  of  a  right  ? 

This,  therefore,  is  another  case,  in  which  the  true  nature 
of  these  improper  servitudes  has  been  perceived. 

^  **  Die  penonlicfaen  Seirituten  haben  das  Eigenlhumlicfae,  dast  die 
Aotiklraiig  denelben  immer  mit  dem  naturiichen  BesiU  der  Saclie  selbst 
Terbunden  ist." 

"  Erwofben  also  wird  dicae  Art  des  Besitzes  darcb  dasselbe  Handcin, 
wie  der  BeaiU  der  Secbe  aelbtt :"  etc 

"  Daa  Eecbt  dicaer  Senrituten  ist  an  eine  bestimmte  Person  gebuudcn, 
folglicb  unveriusserlicb,  folglicb  bat  selbst  die  Vcrausserun^  derselben 
(durcb  Verkauf,  Scbenkung,  etc)  im  Wesentlicben  keine  audere  Wirkung 
ab  eine  bloaae  Verpacbtung." 

Sfivigny,  Reckl  de9  Be$Uie$,  h^  Abs.  {  451,  pp.  527.  531,  557. 
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LECTURE  LI. 

Primary  I  HAVE  Considered  such  distinctions  between 
Rifhu  t»^  primary  ^'tfra  in  rem  as  are  founded  on  diflferences 
rtm,per$e.    (^^j^^^  ^^iQ  dcgrccs  whcreiu  the  entitled  persons 

may  use  or  deal  with  the  subjects. 

But  primary  rights  of  the  class  are  also  distinguishable 
by  differences  between  the  quantities  of  time  during  which 
they  are  calculated  to  last.  And  whatever  be  the  quantity 
of  time  during  which  it  is  calculated  to  last,  or  whatever  be 
the  extent  of  its  duration,  a  primary  right  of  the  class  may 
be  present  or  future ;  or,  in  other  words,  may  be  vested  or 
contingent.  And,  if  it  be  present  or  vested,  it  may  be 
coupled  with  a  right  in  the  party  to  present  enjoyment  or 
exercise,  or  the  right  of  the  party  to  enjoy  or  exercise  may 
be  presently  suspended  or  postponed. 

From  distinctions  founded  on  differences  between  the 
extents  of  user,  I  shall  proceed  to  the  distinctions  which 
I  have  now  suggested :  namely,  the  distinctions  which  are 
founded  on  differences  between  the  durations  of  rights ;  be- 
tween present  or  vested  rights,  and  future  or  contingent 
rights;  and  between  such  present  rights  as  are  coupled 
with  a  right  to  present  enjoyment,  and  such  present  rights 
as  are  coupled  with  a  right  to  enjoyment  to  commence  at  a 
future  time. 

ormhdb.        In  treating  of  rights  in  respect  of  their  differ- 
ent durations,  I  shall  follow  the  method  which  I 


observed  when  treating  of  rights  in  respect  of  the 
^[h«r  different  powers  of  user  respectively  annexed  to 
^**"*'^'*^  them :  that  is  to  say,  I  shall  assume  that  they  are 
present  or  vested. 


^ 
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Before  I  proceed  to  the  distinctions  between  ^y^  daUnc- 
rights  which  are  founded  on  differences  between  rn^Ay  iinpu. 
their  durations,  I  must  reninrk  that  these  distinc-  in<Mie«  or m 
tions  are  inseparably  connected  with  matter  which  Tuu-^. 
I  shall  discuss  in  future  lectures :  namely,  the  various  modes 
or  titles  by  which ^irra  in  rem  are  respectively  acquired  and 
lost ;  or  the  various  facts  or  events  (or  the  various  causa) 
whereon  rights  of  the  class  respectively  begin  and  end.  For 
example :  Before  we  can  understand  exactly  what  is  meant 
by  a  right  of  unlimited  duration,  we  must  know  the  nature 
of  descent  or  of  succession  ab  intestato.    And  before  we  can 
know  the  nature  of  absolute  property,  (or  of  property  un- 
limited  in  duration,  and  alienable  from  those  who  without 
alienation  would  succeed  on  the  death  of  the  owner)  we 
must  know  the  various  modes  by  which  the  right  is  alien- 
able, either  voluntarily  or  involuntarily :  that  is  to  say,  with 
the  free  consent  of  the  owner  (as  in  the  case  of  a  sale  or 
gift,)  or  in  the  owner's  despite  (as  in  the  case  of  his  bank- 
.ruptcy,  or  of  forfeiture  for  a  crime.) 

[Implication  of  rights  in  regard  to  their  duration,  with  modes 
of  acquisition. 

Almost  any  right  of  any  duration,  or  of  any  extent  in  point 
.of  oser,  may  arise  from  one  and  the  same  title.  Or  one  and  the 
same  title  may  give  rise  to  any  riglit,  etc. :  e.  g, :  Deed  or  will : 
By  which  may  be  created  an  estate  for  life,  in  tail,  in  fee. 
Occopancy  and  prescription  generally  give  rise  to  rights  of  un- 
limited duration.  But  title  by  descent  does  not  of  necessity 
imply  it :  e.  g. :  Devolution  of  a  term  for  years,  to  administra- 
tors of  an  estate  per  outer  vie.']* 

Much  of  what  I  shall  utter,  in  regard  to  the  distinctions 
between  rights  which  are  founded  on  their  various  dura- 
tions, will  therefore  refer  to  the  modes  or  titles  by  which 
rights  are  respectively  acquired  and  lost.  And  such  is  the 
intimate  connection  between  the  various  departments  of 
every  legal  system,  that  such  reference  forward  to  matter 

^  Blacksione,  vol.  iL  p.  201. 
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yet  unexplained,  is  an  inconvenience  which  cannot  be 
avoided  by  any  expositor  of  law,  although  by  long  and  as- 
siduous reflection  it  might  be  considerably  reduced. 

Of  such  distinctions  between  rights  as  are  founded  on 
differences  between  their  respective  durations,  the  leading 
or  principal  one  is  this :  that  some  are  rights  of  unlimited 
duration,  whilst  others  are  rights  of  Hniited  duration:  a 
right  of  limited  duration  being  of  a  duration  definite  as 
well  as  limited,  or  being  of  a  duration,  which,  though 
limited,  is  not  susceptible  of  exact  circumscription.  For 
example :  An  estate  in  fee  simple,  or  absolute  property  in 
a  personal  chattel,  is  a  right  of  unlimited  duration.  Pro- 
perty for  the  life  of  the  owner,  or  for  the  life  of  another,  is 
a  right  of  limited  but  indefinite  duration.  Property  for  a 
given  number  of  years  is  a  right  of  a  duration  limited  and 
defined. 

It  is  obvious  to  remark,  that,  in  respect  of  the  party  who 
actually  bears  the  right,  a  right  cannot  be  a  right  of  un- 
limited duration.  In  regard  to  the  party  who  actually  bears 
the  right,  the  right  must  cease  on  his  death,  if  it  cease  not 
sooner. 

Rifffatofanu.       By  a  right  of  unlimited  duration,  we  must  there- 
fore mean,  a  right  which  may  devolve  from  the 


party  entitled  through  a  series  of  successors  of  a  given  cha- 
racter or  characters,  which  may  possibly  last  for  ever :  mean- 
ing by  a  series  of  successors  which  may  possibly  last  for 
ever,  a  series  of  successors  to  the  continuance  of  which  tliere 
is  DO  certain  and  assignable  limit.  By  the  extinction  of  the 
series  of  successors,  by  the  annihilation  of  the  subject  of 
the  right,  or  by  various  other  intervening  contingencies,  the 
right  may  cease.  But  there  is  no  certain  and  assignable 
event  (or  no  certain  and  assiguablo  event  imported  by  the 
right  itself)  on  which  the  right  must  necessarily  determine. 
For  example :  An  estate  in  fee  simple,  or  an  estate  in  fee 
tail,  may  devolve  from  the  actual  owner,  or  from  the  party 
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actually  bearing  the  right,  through  a  series  of  heirs  which 
may  possibly  last  for  ever :  that  is  to  say,  through  a  scries 
of  heirs  to  the  continuance  of  which  there  is  no  known  and 
assignable  boundary. 

As  I  have  already  remarked,  the  nature  of  a  right  of  un- 
limited duration  cannot  be  understood  completely,  without 
a  foreknowledge  of  the  nature  of  descent  or  of  succession 
ub  iMleslato.  In  order  to  the  existence  of  a  right  of  un- 
limited duration,  it  must  be  capable  of  devolving  ab  inles- 
talo  from  the  party  actually  entitled,  through  an  infinite 
series  of  successors,  each  of  whom  may  take  by  descent : 
the  first  taking  by  descent  from  the  party  actually  entitled  ; 
the  second  taking  by  descent  from  the  first ;  and  so  on  in 
in^mitMm. 

I  say  it  must  be  capable  of  devolving  in  the  manner  which 
I  have  now  described  through  a  series  of  successors  which 
may  endure  for  ever.  For  assuming  that  the  right  be  alien- 
able from  that  series  of  possible  successors,  either  by  the 
party  actually  bearing  it,  or  by  every  or  any  in  that  series 
of  possible  successors,  the  right  itself  would  cease  on  an 
actual  alienation,  and  a  new  right  over  the  subject  would 
begin  in  the  alienee. 

I  think,  then,  that  a  right  of  unlimited  duration  may  be 
defined  in  the  following  manner :  It  is  a  right  for  the  life 
of  the  party  actually  entitled,  and  capable  of  devolving  ab 
imleMtato  through  a  series  of  successors  which  may  continue 
infinitely:  meaning  by  infinite,  infinitely,  and  infinitude,  all 
that  we  can  ever  mean  by  those  expressions :  namely,  the 
absence  or  negation  of  any  end  or  limit  which  it  is  possible 
to  assign. 

The  idea  of  a  right  of  unlimited  duration  is  therefore  so 
inseparably  connected  with  the  notion  of  descent,  (or  with 
the  notion  of  succession  or  devolution  ab  intestaio)  that  it  is 
scarcely  possible  to  explain  the  former  without  explaining 
the  latter.* 


Wtliuun  Bl^kttooe't  aotiMi  of  a  right  of  oBUmitod  dnratioii 
eor4t  witk  ilwi  wluch  I  Iwva  bow  sUAcd.    8m  voL  iL  dup.  m 
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ibutod  dura-       ^y  ^  '"'8^*  ^^  limited  duration,  I  mean  a  right 
tion.  which  cannot  continue  beyond  the  happening  of 

a  certain  and  assignable  fact,  whether  the  duration  of  the 
right  be  definite  or  indefinite. 

In  the  case  of  a  right  of  unlimited  duration,  there  is  no 
certain  and  assignable  limit  beyond  which  it  cannot  endure. 
In  the  case  of  a  right  of  limited  duration,  there  is  a  certain 
and  assignable  limit  beyond  which  it  cannot  endure:  al- 
though the  precise  time  at  which  the  event  which  constitutes 
that  assignable  limit  may  happen,  may  not  be  capable  of 
determination. 

In  the  case,  for  example,  of  a  right  for  a  given  number 
of  years,  the  right  cannot  endure  beyond  the  lapse  of  the 
given  period.  And  in  the  case  of  property  for  the  life  of 
the  actual  owner,  or  for  the  life  of  another  person,  it  must 
determine  on  the  death  of  the  owner,  or  on  the  death  of 
the  other  person,  though  the  time  of  th^t  death  is  not  of 
itself  certain. 

A  right  of  unlimited  duration  (as  I  understand  the  ex- 
pression) is  not  of  necessity  alienable  by  the  party  actually 
bearing  it,  from  the  possible  series  of  successors  a6  intestato. 
For  example :  According  to  the  older  English  Law,  the  te- 
nant in  fee  simple  could  not  alien  (even  with  the  consent 
of  his  feudal  superior)  without  the  consent  of  the  party 
who  was  then  his  apparent  or  presumptive  heir.  And  until 
tenants  in  tail  were  able  to  alien  from  the  heirs  in  tail  by 
fine  or  recovery,  the  estate  tail  was  not  alienable  from  any 
of  the  series  of  possible  successors  on  whom  by  the  creator 
of  the  estate  it  was  destined  to  devolve. 

I  make  this  remark,  because  property  of  unlimited  du- 
ration, and  absolute  property  (or  property  with  a  power  of 
aliening  from  the  future  8uccess<H^  ab  inteatato)  seem  to  be 
often  confounded. 

As  I  shall  endeavour  to  show  immediately,  absolute  pro- 
perty is  always  accompanied  with  such  a  power  of  aliening. 
But  property  of  unlimited  duration  (as  an  estate  in  fee  sim- 
ple or  ait  estate  in  tail)  is  not  of  necessity  absolute. 
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[v.v.  Where  a  right  of  unlimited  duration  is  not  alienable 
from  the  future  successors  ab  iniestaio,  the  right  of  the  party  ac- 
tually entitled  is  in  effect  an  estate  for  life. 

Difference  between  a  scries  of  substituted  heirs  and  an  estate 
tail. 

In  either  case  unalienable,  and  therefore  not  liable  for  debts 
of  any  actual  tenant  or  actual  heir.] 

The  power  of  aliening  from  successors  who,  in  default 
of  alienation,  would  take,  does  not  per  se  distinguish  a  right 
of  unlimited,  from  a  right  of  limited  duration.  For  this 
same  power  may  reside  in  a  party  whose  interest  is  limited : 
e.  y.  tenant  for  life  of  another,  or  a  party  who  has  a  right 
for  years. 

Although  alienability  is  not  (rigorously  speaking)  of  the 
essence  of  the  right  of  unlimited  duration,  it  is  scarcely  possi- 
ble to  conceive,  that,  in  any  society,  all  rights  tit  rem  could 
be  unalienable.  If  they  were,  commerce  would  be  impossible. 
And,  by  consequence,  in  every  system  of  law,  the  power 
of  restricting  alienation  has  been  limited :  in  some,  nearly 
prohibited 

[Cases  in  which  the  party  in  whom  a  right  of  unlimited  duration 
actually  resides,  is  prohibited  from  aliening  from  his  successors. 

These  cases  are  of  two  kinds : 

1st.  Tliose  in  which  he  is  prohibited  from  aliening  the  very 
right,  or  tlie  ret  singula  which  is  the  subject  of  the  right :  e.  g. 
The  English  tenant  in  fee — according  to  the  old  law. 

2nd.  Cases  in  which  he  is  prevented  from  aliening  from  his 
successors,  the  yudvtrnan  or  some  portion  of  the  tmirfrtvni  of 
his  rights.  E.g,  The  older  Roman  law;  the  Roman  law  as 
Bodified  by  the  legiivma  poriio ;  the  Freodi  law  of  succession. 

Where  he  is  prohibited  firom  aliening  the  mmvermm  of  his 
rights,  he  is  permitted  to  alien  any  of  the  single  rights  of  which 
that  oomplea  and  fluctuating  whole  may  happen  at  any  time  to 
eoDsist.  Any  part  of  them  is  also  liable  for  his  debts.  And 
it  is  only  with  reference  to  his  rights  as  considered  singly  or 
particolarly,  that  he  can  be  said  to  have  a  right  of  absolute  pro- 
perty. 

^  Bladntooe,  vol.  ii.  chap.  xix. 

VOL.  III.  1 
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Limitations  to  right  of  alienation  to  prevent  fraud  on  aaooes- 
Eors. 

The  party  may  destroy,  spend,  or  consume,  etc.:  But  may  not 
give,  except  subject  to  certain  limitations.  Or  if  the  gift  be 
fraudulent,  it  is  prohibited. 

In  what  sense  property  in  a  personal  chattel  is  a  right  of  un- 
limited duration. 

It  may  devolve  ab  intesiaio  through  a  series  of  administrators 
representing  the  owner. 

But  it  is  not  likely  that  it  should :  Because  it  forms  a  part  of 
the  university  of  his  rights,  and  is  therefore  likely  to  be  aliened 
for  debts,  etc. 

Besides,  the  universum  being  divisible  amongst  next  of  kin^  no 
one  right  is  likely  to  continue  in  the  same  line  of  takers. 

It  would  seem  that  the  property  is  rather  absolute  (t.  e.  alien- 
able  from  all  possible  successors)  than  of  unlimited  duration.] 

The  idea  of  absolute  property,  gr  of  property  pre-emi- 
nently 80  called,  is :  A  right  indefinite  in  power  of  user,  un- 
limited in  power  of  duration,  and  alienable  by  the  actual 
owner  from  every  successor  who  in  default  of  alienation  by 
him  might  take  the  subject. 

This  appears  to  be  the  notion  of  property  as  understood 
by  the  Roman  Lawyers,  in  the  French  Code,  by  Mr.  Bent- 
ham,*  Blackstone,  etc. 

I  say  that  property  pre-eminently  so  called  is  alienable 
by  the  actual  owner  from  every  successor  who  in  default  of 
such  alienation  might  take  the  subject.  It  therefore  im- 
plies more  than  the  power  of  aliening  from  bis  own  succes- 
sors a6  intestato.  For  even  where  a  right  is  a  right  of  un- 
limited duration,  another  right  may  be  expectant  upon  it. 
This,  for  example,  is  the  case  wherever  a  mesne  lord  of  the 
fee  is  interposed  between  the  tenant  in  fee  and  the  King. 

Generally,  although  the  right  be  a  right  of  unlimited  du- 
ration, any  number  of  rights  may  intervene  between  it  and 
the  State,  as  tdtimus  kares^  or  the  party  wbo  may  occupy 
the  subject  as  res  nuUius. 

^  Traitds,  etc.»  voL  i.  p.  260.    Bladutone,  vol.  ii.  446-7. 
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[i^.  o.]  We  may  conceive  that  the  subject  on  the  expiry  of  all 
the  rights  attached  to  it  may  go  to  the  State  or  to  the  first  occu- 
pant. In  England,  the  King,  for  this  purpose,  represents  the 
Sute. 

There  is  not  properly  (by  the  law  of  England)  absolute 
property  in  land,  in  case  there  be  a  mesne  lord  interposed 
between  the  tenant  and  the  crown  :  (supposing  the  crown  to 
represent  the  Sovereign  or  State.)  There  is  a  reversion  in 
the  lord  of  the  fee,  which  the  tenant  cannot  defeat,  although 
he  may  alien  his  own  unlimited  right.  There  is  an  analogy 
in  this  respect  to  the  Roman  emphyteusis :  which  though 
an  estate  of  unlimited  duration,  and  alienable,  was  never- 
theless esteemed  jus  in  re  aliend. 

But  in  personal  chattels  there  may  be  absolute  property: 
t.  e.  a  power  of  aliening  from  all  successors  between  the 
owner  and  the  tdtimus  hares.  Blackstone's  analogy  between 
fee  simple  and  absolute  property  in  a  chattel  is  therefore 
false.* 

In  order  to  constitute  property  pre-eminently  so  called, 
or  a  power  of  aliening  from  all  successors  interposed  between 
the  party  and  the  State,  it  would  not  seem  that  unlimited 
duration  is  essential.  We  may  suppose  an  estate  per  auter 
▼ie,  or  for  years,  with  reversion  to  the  sovereign,  alienable. 
[This  is  nearly  the  case  with  feuds  in  their  inception.] 

But,  in  this  case,  a  power  of  user  amounting  to  power  of 
destmction  must  be  tacked  to  it  in  order  to  make  it  abso- 
lute property. 

Rights  of  limited  duration. 

I*  A  right  which  cannot  continue  beyond  a  given  event 
that  will  certainly  happen,  although  the  duration  of  the  right 
may  not  itself  be  susceptible  of  exact  circumscriptioo. 

V  A  right  to  last  through  a  period  which  must  cease  on 
the  happening  of  a  certain  event,  although  the  time  at  which 
that  event  may  happen  cannot  be  determined. 

•  Bbckstoiie,  toI.  ii.  pp.  i43,  261, 156. 

l2 
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Rights  of  limited  duration,  are  rights  of  measured  or 
exactly  defined  duration,  or  rights  of  unmeasured  duration : 
meaning  by  measured,  measured  according  to  the  legal 
measure  of  time,  let  it  be  what  it  may:  e.g.  so  many  revo- 
lutions of  the  earth  round  the  sun,  or  of  the  earth  on  its  own 
axis,  etc. 

[Cannot  go  into  metaphysical  difficulties  about  time.  V*  Be- 
cause, in  different  systems  of  law,  that  which  constitutes  the 
common  measure  of  time  (or  rather,  perhaps,  that  which  consti- 
tutes time  itself,)  is  determined  very  differently :  2®  Because  I 
have  scarcely  a  tincture  of  mathematical  or  physical  science. 

\B.g.  An  estate  for  life :  an  estate  for  years.] 

In  case  of  aright  of  limited  duration,  succession  is  just  as 
possible  as  in  a  right  of  unlimited  duration :  e.g. :  in  case  of 
estate  for  years,  or  per  auter  vie.  But  here,  it  cannot  en- 
dure beyond  the  limited  period. 

Alienability  is  not  less  incident  to  rights  of  limited,  than 
to  rights  of  unlimited  duration. 

In  case  the  right  be  a  right  of  property,  power  of  user  is 
also  indefinite.  But  it  never  can  extend  to  the  destruction 
of  the  subject,  or  (what  is  the  same  thing)  to  depriving  it 
of  all  the  properties  which  make  it  a  fit  subject  for  human 
enjoyment  or  use.  For  the  expectant  on  the  rights  of 
limited  duration,  there  is  necessary  (or  almost  necessary)  a  , 
right  of  [conservation],*  or  (what  comes  to  the  same  thing) 
a  right  quani  in  the  sovereign  or  state.  But  where  there 
is  merely  a  reverter  to  the  state,  the  power  of  user  may  ex- 
tend to  destruction. 

^  ;  or,  prerention  of  waste.     See  Blackstoae,  T<d.  iii.  dii^.  xiv.    The 

word  is  illegible  in  the  original  MS.    Blackstone,  voL  iii.  diap.  sir.,  **  pre- 
ventive  leartsa. 
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LECTURE  LIT. 

In  my  last  Lecture,  I  considered  such  distinctions  between 
primary  jura  in  rem  as  are  founded  on  differences  between 
their  respective  durations :  or,  in  other  words,  between  the 
quantities  of  time  during  which  they  arc  respectively  calcu- 
lated to  last. 

According  to  the  purpose  which  I  then  announced,  I 
ahould  now  proceed  to  the  distinction  between  present  or 
vested  rights,  and  future  or  contingent  rights ;  incUiding 
the  distinction  between  such  present  rights  as  are  coupled 
with  a  right  to  present  enjoyment  or  exercise,  and  such  pre- 
sent rights  as  are  not  coupled  with  a  right  to  present  enjoy- 
ment or  exercise. 


But  before  I  proceed  to  the  distinction  between  tim  ^ 
vested  and  contingent  rights,  I  will  endeavour  jn»im^ 
to  explain  a  distinction,  which,  I  think,  may  be  5!?ibr« 
considered  conveniently  at  the  present  point  of  riTtl  ^T*** 
my  Course :  namely,  the  distinction  made  by  the  •'•'^ 
Roman  Lawyers,  and  by  the  modem  expositors  of  the  Ro- 
man Law,  between  dominion  strictly  so  called  {property  pre- 
eminently so  called,  tit  re  potestas^  or  jus  in  re  propria^) 
and  that  class  of  rights  which  they  oppose  to  dominiam 
strictly  so  called,  (or  to  jus  in  re  propria,)  by  the  name  of 
jmra  in  re  aliend^jmra  in  re,  or  (more  briefly  and  elliptically 
stiH)  jmra.^ 

I  advert  to  this  distinction  between  y««  in  reproprid  and 

•  Tkibrat,  <  Verradw.'  foL  iL  pp.  S4,  91.    T«hl«,  I.  ll.,posL 
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jus  in  re  aliend,  for  two  reasons.  1st.  The  explanation  of 
this  distinction  may  tend  to  illustrate  the  two  capital  and 
inseparably  connected  distinctions  with  which  my  recent 
lectures  have  been  particularly  occupied :  namely,  the  dis- 
tinction "between  rights  which  import  an  *  indefinite,  and 
rights  which  import  a  definite  power  of  user  or  exclusion ; 
and  the  distinction  between  rights  of  unlimited  duration 
and  rights  of  limited  duration. 

2ndly.  Without  an  idea  of  the  distinction  between  jus  in 
re  prcprid  and  jus  in  re  a/t^ffa,  as  understood  by  the  Roman 
Lawyers  and  the  modem  expositors  of  the  Roman  law, 
their  writings,  to  an  English  Lawyer,  are  extremely  per- 
plexing. 

For  many  of  the  rights  in  rem  which  they  rank  with  jura 
in  re,  or  with  jura  in  re  aliend,  would  rather  be  esteemed 
by  an  English  lawyer  modes  of  property  or  ownership,  than 
mere  fractional  rights  subtracted  from  property  in  another. 
Such  (for  example)  is  the  case  (as  I  shall  show  presently,) 
^  with  the  emphyteusis :  a  right  closely  analogous  to  an  estate 
in  fee  simple,  and  from  which  (it  is  supposed  by  some,)  the 
various  systems  of  law,  commonly  styled  feudal,  took  their 
origin.  Such  is  also  the  case  with  certain  rights,  which,  in 
the  language  of  the  Roman  law,  are  styled  servitudes :  but 
which,  as  I  showed  in  a  preceding  lecture,  would  rather  be 
deemed  by  us,  modes  of  property.  Such  is  also  the  case 
with  the  right  in  rem  of  the  pledgee  or  mort.gagee,  or  the 
creditor  whose  right  in  personam  is  secured  by  a  pi^nus  or 
ijfpotAeca. 

By  the  Roman  lawyers,  he  is  deemed  to  have  jus  in  re 
aliend,  although  the  pledgor  or  mortgagor  was  dominus  or 
absolute  proprietor  of  the  thing  pledged  or  mortgaged.  But 
according  to  the  law  of  England  (or»  at  least,  of  its  strict 
law,  as  contradistinguished  from  its  equity,)  his  right  in  the 
subject  of  the  pledge  or  mortgage  would  rather  fall  under 
the  category  of  property  or  ownership,  than  under  tliat  of 
rights  over  subjects  owned  by  others. 
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Id  order  to  au  explanation  of  the  distinction  Property, 

•     .                                                     •>!..                f-'T  pre-eminent- 
bet  ween  JUS  tn  re  propria  and  jus  in  re  altaia^  1  I7  eo  oeUed, 

inust  briefly  revert  to  the  nature  (which  I  referred  ^rtj"   ^^ 


to  in  my  last  lecture,)  of  dominion  strictly  so  called,  J^Tml^  ^ 
property  pre-emifiently  so  called,  absolute  dominion  ^""^^ 
or  property,  or  the  dominion  (property  or  ownership,)  which 
is  the  least  restricted  or  limited.  For  ewery  jus  in  re  aliend 
is  a  fraction  or  constituent  portion  (residing  in  one  party,) 
of  absolute  dominion  or  property  residing  in  another  party. 

And  in  order  that  I  may  explain  the  nature  of  ju«  o«5<i<w 
absolute  dominion  or  ownership,  or  o{  jus  in  re  l^onST^ 
propria,  I  must  briefly  advert  to  the  nature  of  •»!»'•«*>»•) 
resjmiUca,  or  of  that  right  (or  rather  of  that  power,)  which 
the  State  possesses  over  all  things  within  its  territory  or 
jurisdiction. 

It  is  manifest  that  the  State  (or  sovereign  government,) 
if  not  restrained  by  positive  law  from  dealing  with  all  things 
within  its  territory  at  its  own  pleasure  or  discretion.  If  it 
were,  it  would  not  be  a  sovereign  govemmeut,  but  a  go- 
vernment in  a  state  of  subjection  to  a  government  truly 
aopreme. 

Now  since  it  is  not  restrained  by  positive  law  from  deal- 
ing at  its  own  pleasure  with  all  things  within  its  territory, 
we  may  say,  (for  the  sake  of  brevity,  and  because  established 
language  furnishes  us  with  no  better  expressions,)  that  the 
ftate  has  a  riffit  to  all  things  within  its  territory,  or  is  ab- 
solutely or  without  restriction  the  proprietor  or  dominus 
tberec^.  Strictly  speaking,  it  has  no  leyal  riykt  to  any 
thing,  or  is  not  the  legal  owner  or  proprietor  of  any  thing : 
for  if  it  were,  its  own  subjects  would  be  subject  to  a 
sovereign  conferring  its  legal  ownership  upon  it.  When, 
therefore,  I  say  that  it  has  a  right  to  all  things  within  its 
territory,  (or  is  the  absolute  owner  of  all  things  within  its 
toritory,)  I  merely  mean  that  it  is  not  restrained  by  positive 
law  froin  using  or  dealing  with  them  as  it  may  please. 

*  Thibaat, '  Yenoehe,'  voL  iL  p.  S5  W  «ff . 
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Consequently,  if  we  take  the  expression  res  publica  with 
the  largest  meaning  which  it  will  bear,  all  things  within  the 
territory  of  the  state  are  res  publico:^  or  belong  to  the  state 
(in  the  sense  above  mentioned). 

f  **t£r*'*^  But  of  the  things  which  belong  to  the  state, 
fower  leiue),  thcrc  are  some  which  it  reserves  to  itself,  and 
j^vaim.  some  the  enjoyment  or  use  of  which  it  leaves  or 
concedes  to  determinate  private  persons.  To  those  which 
it  reserves  to  itself,  the  term  rcB  publioB  is  commonly  con- 
fined :  those,  the  enjoyment  or  use  of  which  it  leaves  or 
concedes  to  determinate  private  persons,  are  commonly 
called  rc8  privates. 

SSwtt^^fkT  ^^  ^^^  publica  (taking  the  expression  with  the 
ui«  nwTowe    narrower  sense  to  which  I  have  now  adverted.) 

§ena6  of  thi6 

term) .•         various  distinctious  might  be  made. 

For  there  are  some,  which,  without  leaving  or  conceding 
the  use  of  them  'to  determinate  private  persons,  it  never- 
theless permits  its  subject  generally  to  use  or  deal  with  in 
certain  limited  and  temporary  modes.  Such,  for  example, 
are  public  ways,  public  rivers,  the  shores  of  the  sea  (in  so 
far  as  they  are  not  appropriated  by  private  persons,)  the  sea 
itself  (in  so  far  as  it  forms  a  part  of  the  territory  of  the  state,) 
and  so  on.  Res  publica,  the  use  of  which  the  state  thus 
permits  to  all  its  subjects,  are  commonly  styled  res  com- 
munes:  though  the  term  is  sometimes  confined  to  certain 
things,  of  which  the  subjects  generally  are  supposed  to  have 
the  use  by  a  title  anterior  to  any  that  the  state  can  impart. 

[r.v.  The  limitation  of  the  term  commune$  arose  from  the 
erroneous  notions  about  the  law  of  nature  to  which  I  have  ad- 
I  verted  in  former  lectures.] 

I  Again :  Of  res  publico  (or  of  the  things  which  the  state 

reserves  to  itself  J  there  are  some  which  it  reserves  to  itself  in 
a  more  especial  manner,  and  some  which  it  concedes  to  public 
persons  (individual  or  complex,)  as  trustees  for  itself.  The 
former  are  sometimes  styled  *'  the  patrimony  of  the  state," 

*  Muhlenbmcb,  voL  i.  p.  165. 
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or  are  said  to  belong  to  the/sc.  Such,  for  example,  is  the 
iDoney  which  it  raises  by  taxes  on  its  subjects,  the  land  which 
it  reserve^  especially  for  its  own  peculiar  use,  or  the  res 
privaia  which  revert  to  it  by  forfeiture  or  escheat  as  being 
the  ultimate  /tares  of  all  its  subjects.  Those  which  it  con- 
cedes to  public  persons  as  trustees  for  itself,  are  styled  by 
the  Roman  lawyers  res  universitatis :  things  being  in  the 
patrimony  of  corporate  bodies.  And,  they  were  so  called, 
([  presume,)  because  the  public  persons  to  whom  they  were 
conceded,  were  commonly  complex  or  collegiate,  rather  than 
individual  persons :  as,  for  example,  the  corporate  govern- 
ments of  cities.  But  the  term  res  universitntis  is  manifestly 
inapplicable.  For  we  may  conceive  that  a  res  publxca  resides 
in  a  public  person  who  is  individual  or  single.  And  every 
corporate  body  is  not  public. 

It  is  manifest  that  the  distinctions  to  which  I  now  have 
adverted,  blend  at  various  points.  For  example:  Of  the 
res publica  vih\c\i  are  in  the  patrimony  of  the  state,  or  which 
it  reserves  to  itself  in  a  more  especial  manner,  it  may  con- 
cede some  to  private  persons  for  periods  of  shorter  or  longer 
duration :  It  may  let,  for  instance,  a  part  of  its  domain  to 
a  private  person  in  farm.  And  in  these  cases,  the  things 
would  seem  to  become,  during  those  limited  periods,  res 
pricata.  In  these  cases,  however,  the  things  are  granted 
out  to  private  persons,  rather  for  the  benefit  of  its  own  pe- 
culiar patrimony,  than  for  the  advantage  of  the  private 
grantees.  Whereas  in  the  case  of  res  pritata,  the  things 
are  left  or  conceded  to  the  determinate  private  persons, 
rather  for  their  own  advantage,  than  for  that  of  the  state. 

And  of  res  uniwersilatis,  or  things  which  it  concedes  to 
public  or  political  persons,  some  will  naturally  fall  under 
the  species  of  res  publuue  which  are  styled  res  eammmmes. 
Such,  for  example,  is  the  case  with  a  road  or  river,  the  pro- 
perty of  which  reaidea  in  a  public  corporation,  but  which 
it  holds  in  trust  to  permit  all  the  subjects  of  the  state  to 
pass  and  repass  it. 


i 

i 
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One  class  of  things  which  occurs  in  the  Roman  Law,  and 
is  there  disti^iguished  from  rcB  publica^  I  will  also  briefly 
advert  to :  namely,  res  divini  juris.  But  res  divini  juris  are 
merely  a  class  of  res  publica.  They  are  things  specially 
reserved  by  the  state  or  granted  in  trust  to  public  persons, 
and  destined  to  certain  uses.  The  opposing  them  to  res 
public€B  proceeds  from  the  logical  error  so  frequent  in  the 
writings  of  lawyers :  namely,  the  co-ordinating  as  parts  or 
members  of  one  homogeneous  system,  various  classes  of 
objects  which  are  derived  from  cross  divisions. 

Having  given  a  brief  statement  of  the  leading  distinc- 
tions between  res  publica  (as  opposed  to  res  privatds^)  I 
now  return  to  res  private :  that  is  to  say,  things  of  which 
the  state  is  the  ultimate  owner,  but  the  use  or  enjoyment  of 
which  it  leaves  or  concedes  to  determinate  private  persons, 
rather  for  their  own  advantage,  than  for  the  immediate 
benefit  of  its  own  patrimony. 

With  regard  to  res  privaUe  (as  thus  ufiderstood),  they 
may  be  left  or  granted  to  private  persons  with  various  re- 
strictions :  with  various  restrictions  in  respect  of  user,  and 
with  various  restrictions  in  respect  of  time. 

In  respect  of  user,  the  right  (or  series  of  rights,)  which 
is  granted  by  the  state,  may  amount  to  a  mere  servitude, 
(or  a  right  to  use  the  thing  in  a  definite  manner)  or  to  pro- 
perty (in  any  of  its  various  modes).  In  which  last  case,  the 
property  may  be  burthened  with  a  servitude  (or  with  a 
something  analogous  to  a  servitude)  reserved  by  the  state 
to  itself.* 

QMi<-Mr.  For  example :  we  may  conaeive  that  the  state 

na^  f-      may  grant  to  a  private  person  a  right  of  way,  or 

» to  ^Mit  ft  right  of  common,  over  land  in  its  own  patrimony. 


iDAy  be  ooosideied  as  subjects  reserved  by  the  Soveieigii, 
but  over  which  he  permits  others  to  exercise  certain  tervUtUet.  Re9  mIm^ 
pdmrua^  etc  ;  subjects  which  the  govemmeiit  concedes  to  others  with  a 
right  of  total  exemption :  e,  g. :  taxation. — Hugo^  Eke.  lib.  ii.  p.  298. 
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On  which  supposition,  the  grantee  would  have  a  right  analo- 
gous to  a  servitude  over  the  given  subject.  I  say  "  analogous 
to  a  servitude :"  for  a  servitude,  properly  so  called,  is  a  bur- 
then on  the  property  of  another ;  and  property  properly  so 
called,  or  legal  property  properly  so  called,  the  state  has  not, 
and  cannot  have. 

Or,  assuming  that  the  right  granted  by  the  state  3J!!lJJiISI^ 
amount  to  a  right  of  property,  we  may  suppose  ^v-^^^^^ 
that  the  state  reserves  to  itself  a  something  analo-  yr^^MLta, 
gous  to  a  right  of  servitude.  For  example :  we  may  suppose 
that  it  reserves  to  itself  (in  case  the  subject  of  the  property 
be  land,)  all  the  minerals  under  the  land,  with  the  right  or 
power  of  working  for  them.  In  most  or  many  countries, 
all  hind  owned  by  private  persons  is  held  subject  to  a  special 
reservation  like  that  which  I  have  now  mentioned.  And, 
in  our  own  country,  the  King  (who,  for  the  present  purpose, 
may  be  deemed  to  represent  the  State,)  is  also  commonly 
entitled  to  any  of  the  more  precious  minerals  which  may  be 
found  under  land  belonging  to  any  of  the  subjects.^ 

With  regard  to  timey  the  thing  may  be  subject  ^^1^"^^^^ 
to  a  right  of  limited  or  unUiuited  duration,  or  to  «••(•.•.)•<» 
a  series  or  succession  of  any  number  of  rights,  j^^^t 
each  being  a  right  of  limited  or  unlimited  duration.  For, 
as  I  remarked  in  my  last  lecture,  a  thing  which  is  sub- 
ject to  one  right  of  unlimited  duration,  may  also  be  subject 
to  another  right  of  the  same  unlimited  duration.  This, 
for  example,  is  the  case  with  freehold  land,  (according  to 
the  Law  of  England,)  where  the  tenant  in  fee  simple  is 
property  a  rere  vassal,  and  the  interest  or  estate  of  the  mesne 
lord  is  also  an  estate  in  fee  simple.  And  if  we  suppose 
that  the  mesne  lord  held  of  a  mesne  lord  interposed  between 
him  and  the  king,  and  that  the  estate  of  either  lord  were  an 
estate  in  fee  simple,  here  would  be  three  estates  (each  of 
unlimited  duration),  each  of  which  must  expire  before  the 

*  Blacksiooe,  toL  i.  dM(>.  8. 


60  LECTURES   ON 

land  could  revert  to  the  king  as  representing  the  sovereign 
or  state. 

And  cases  may  be  imagined,  in  which  the  thing  would  be 
subjected  to  a  much  longer  series  of  rights  of  unlimited 
duration,  each  to  take  effect  in  enjoyment  on  the  expiration 
of  the  right  preceding. 

But  whatever  may  be  the  right  (or  the  series  of  successive 
rights)  to  which  the  thing  is  subject,  presently  or  contin- 
i  gently,  that  right,  or  that  series  of  rights,  must  be  liable  to 

end.  If  the  right  be  of  limited  duration,  (or  each  of  the 
series  be  of  limited  duration)  it  must  end  on  the  lapse  of 
the  time  fixed  for  its  duration.  If  it  be  a  right  (or  a  series 
)  of  rights)  of  unlimited  duration,  it  must  also  be  liable  to 

)  end  on  the  failure  of  persons  who  by  the  constitution  of  the 

right  are  entitled  to  take  it. 

Now  on  the  expiration  of  the  right,  or  of  the  series  of 
rights,  to  which  the  thing  is  subject,  presently  or  contin- 
gently, the  thing  reverts,  as  of  course,  to  the  sovereign  or 
state :  for  since  the  state  (speaking  by  analogy)  is  the  ulti- 
mate owner  of  the  subject,  it  also  (speaking  by  a  similar 
analogy)  is  the  ultimus  h<Bre8.  On  the  expiration  of  all  the 
rights  over  the  thing,  which  merely  subsist  over  the  thing 
by  its  own  pleasure,  it  naturally  retakes  the  thing  into  its 
own  possession. 

But  in  different  countries,  the  practice  in  this  respect  is 
different.  In  some,  the  thing  (generally  speaking)  is  actually 
resumed  by  the  state  as  ulliwus  hares.  In  others,  the  state 
does  not  exercise  its  right  or  power  of  resumption,  but  leaves 
the  thing  to  the  first  occupant :  who,  by  virtue  of  his  occu- 
pancy, takes  from  the  state  a  fresh  right,  which  is  also  liable 
to  end  like  the  preceding  right,  on  the  extinction  of  which 
be  stepped  into  possession.* 

Bnt,  in  this  case  of  acquisition  by  occupancy,  the  occupant 
may  be  considered  as  merely  r^resenting  the  sovereign :  or, 

*  Muhleiibrach,  vol.  i.  lib.  ii.  §  91. 
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rather,  the  thing  in  effect  reverts  to  the  sovereign,  and  the 
occupant*acquires  from  the  sovereign  a  new  right. 

Where,  in  our  own  countrj^  the  thing  is  resumed  by  the 
sovereign,  and  is  not  conceded  by  the  sovereign  to  the  first 
occupant,  it  reverts  to  the  king.  But  the  king  may  be 
deemed,  for  this  purpose,  as  merely  representing  the  so- 
vereign. For,  according  to  the  old  and  irregular  constitu- 
tion, in  which  the  prerogative  in  question  arose,  the  king 
was  sovereign  ;  and,  instead  of  sharing  the  socereiyn  powers 
with  his  parliament,  great  council,  or  what  not,  merely  re- 
ceived from  them  suggestions  and  advice  for  the  guidance 
of  his  conduct.  There  is  much,  at  least,  of  our  legal  lan- 
guage, of  our  established  forms  of  judicial  procedure,  and 
even  of  the  forms  observed  by  our  present  parliament,  which 
cannot  be  explained  on  any  other  supposition.  And  I  ob- 
serve that  Mr.  Palgrave  (in  those  parts  of  his  Commonwealth 
of  England  which  I  have  had  time  to  examine)  appears  to 
lean  to  the  supposition  that  the  king  was  originally  the 
sovereign. 

Now  since  the  occupant  takes  in  the  place  of  the  sovereign, 
and  since  the  king  takes  as  representing  the  sovereign,  I  shall 
assume  that  the  thing,  on  the  expiration  of  every  right  to 
which  it  is  actually  subject,  invariably  reverts  to  the  sovereign 
government,  in  every  country  whatever. 

[v.  V.  Interpose  a  remark  on  the  king's  title  to  personal  chattel 
withont  owner.     (Blackstone,  vol.  i.  pp.  295,  298.) 

r.  V.  In  the  Roman  law,  the  same  rule  prevailed  in  case  of  de- 
reliction :  which,  if  the  party  relinquishing  be  absolute  owner  or 
domdmu,  is,  as  I  shall  show  immediately,  tantamount  to  the  ex- 
piration of  every  right  in  the  subject.] 

With  what  I  have  premised,  I  can  now  (I  believe)  deter- 
mine the  nature  of  absolute  property :  of  dominion  strictly 
ao  called ;  or  of  jus  in  re  propria. 

It  is  not  only  a  right  of  unUmited  duration,  and  imparting 
to  the  owner  a  power  of  indefinite  user,  but  it  also  gives  him 
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a  power  of  aliening  the  subject  from  all,  who,  by  virtue  of 
any  right  existing  over  the  subject,  might,  in  default  of  such 
alienation,  succeed  to  it. 
(  It  therefore  implies  more  than  a  power  of  aliening  the 

'  subject  from  those  who  might  succeed  by  descent  to  his  own 

!  unlimited  right.     It  implies  a  power  of  aliening  from  all 

I  those  possible  successors,  and  also  from  all  other  successors, 

who,  by  virtue  of  any  right  existing  over  the  subject,  are 
;  interposed  between  the  possible  successors  to  his  own  ud- 

limited  right,  and  the  sovereign  as  ultimus  /iores. 
I  The  mesne  lord  has  not  absolute   property.     He  has 

;  merely  nuiia  proprietas  (or  proprietas  simply) :  t.  e.  absolute 

/  property  subject  to  a  right  of  indefinite  user  (as  well  as  of 

f  unlimited  duration)  residing  in  the  tenant.     In  the  language 

!  of  the  English  Law,  he  has  merely  a  reversion  expectant  on 

I  the  determination  of  the  tenant's  usufruct :  a  usufruct  un- 

)  limited  in  point  of  duration.     And  hence  it  follows,  as  I 

I  remarked  in  my  last  lecture,  that,  according  to  the  English 

Law,  there  is  no  absolute  property  in  land :  or,  at  least, 

there  is  no  perfect  dominion  in  land,  where  there  is  a  mesne 

;  lord  between  the  tenant  in  fee  simple  and  the  king  as  suzerain. 

For  there  is  a  reversion  in  the  mesne  lord  which  the  tenant 

in  fee  cannot  defeat  by  his  own  alienation :  though  by  his 

own  alienation,  he  can  divert  the  land  from  his  own  heirs 

general,  or  from  the  series  of  possible  successors  to  his  own 

i  right  of  unlimited  duration.     If  he  were  absolute  owner,  he 

!  would  stand  to  the  mesne  lord  in  the  relation  in  which  tenant 

in  tail  stands  to  those  in  remainder  or  reversion  expectant 
I  on  his  own  estate  taiL 

[Explain.] 

\  The  term  property,  as,  in  a  preceding  lecture,  I  opposed 

it  to  servilus,  includes  many  rights  which  are  not  rights  of 
absolute  property :  that  is  to  say,  every  right  of  limited,  or 
of  unlimited  duration,  which  imparts  to  the  person  entitled 

i  an  indefinite  power  of  user,  although  it  is  not  coupled  with 
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the  power  of  aliening  from  every  possible  successor  between 
the  party  and  the  ultimus  Ikbtcb. 

Having  endeavoured  to  determine  the  notion  j%ra  i%  rt 
of  absolute  property,  of  dominion  strictly  so  called,  *  * 
Kxjus  in  re  propria,  I  can  now  explain  the  nature  of  Jura  in 
re  aliend. 

Every /!«  in  re  aliend  is  a  fraction  or  particle  (residing  in 
one  party)  of  dominion,  strictly  so  called,  residing  in  another 
determinate  party. 

But  jura  in  re  aliend  have  no  other  common  ?>•«:«* 

^  jura  %n  r* 

property  than  that  which  I  have  now  stated,  ff*?***^ 
Different  rights  of  the  class  are  composed  of  tiowofthe 
different  fractions  of  that  right  of  absolute  pro-  whichoonsu. 
perty  from  which  they  are  respectively  detached.  d<mimwm 
Some  are  mainly  definite  subtractions  from  the  th^m 
right  of  user  and  exclusion  residing  in  the  owner.  dn^<!r«^ 
Others  are  indefinite  subtractions  from  his  power  of  user 
and  exclusion  for  a  limited  time ;  and  so  on. 

The  jura  in  re  aliend  which  commonly  are  ]?f  ^^^f^ 

J  J  of  jura  tnrt 

marked  by  modem  expositors  of  the  Roman  law,  •'•*^f7j'!f' 
are,  servitus^  empltyleusis,  superfcies,  and  the  jus  wpowtow  of 
in  rem  which  is  taken  by  a  creditor  under  a  pledge  i^w:  ris. 
or  mortgage.f     And,  to  show  the  nature  of  the  smp^fUutu, 
distinction  between  jus  in  re  proprid  and  jus  in  tSjuT^ 
re  aliend,  I  will  briefly  advert  to  each  of  the  four  uS!!fuL 
in  the  order  wherein  I  have  stated  them. 

[Preliminary  remark. 

r.  V.  Jwra  in  re  opposed  to  domtmum  ret  simgulm,  and  both 
to  the  dominion  aoquired  by  the  heir  in  the  nniveraity.  (See 
Table  I.,  posi^     I  am  now  eonfining  myself  to  dotmoAum  ret 

^  ThilMui,  Yemiclie,  voL  ii.  p.  S5.  System,  vol.  ii.  p.  8. 
t  Mackeldqr»  ▼^^  n*  P-  6- 
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[From  this  point  the  manuscript  of  this  Lecture  consists  of 
loose  notes. — S.  A,"] 


ServUus, 

Servitudes  properly  so  called  (whether  affirmative  or  negative, 
real  or  personal)  were  esteemed  Jura  in  re  aliend,  because  they 
gave  a  right  of  definite  user  over  a  subject  owned  by  another,  or 
of  subtracting  a  definite  fraction  from  the  owner's  right  of  user 
or  exclusion. 

Servitudes  improperly  so  called  (tisusfrticlus,  ustu,  and  habiia^ 
iio)  were  property  for  life  limited  to  life  of  owner,  though  the 
limitation  for  life  was  not  essential. 

When  property  for  life,  they  were  Jus  in  re  aliend,  because 
they  were  subtracted  from  the  dominion  of  the  author  or  grantor, 
i  and  on  their  expiration  reverted  to  the  grantor  or  his  represen- 

tatives.* 

Emphyteusis. 

Though  of  unlimited  duration,  accompanied  with  power  in  the 
emphyteutor  of  unlimited  user,  and  though  alienable  from  his 
own  heirs,  emphyteusis  was  nevertheless  jW  m  re  aliend;  because 
it  was  a  right  or  estate  carved  out  of  another  estate,  or  having  a 
reversion  expectant  upon  it.  ,  It  reverted  to  the  author  or  gran- 
tor or  his  representatives.  It  was  not  absolute  property,  because 
there  was  no  power  of  aliening  from  all  future  succession.f 

[It  was  analogous  to  a  fee-simple  where  the  land  is  held  of  a 
mesne  lord.  Or  analogous  to  an  estate  in  fee  of  copyhold  tenure.] 

Where  an  estate  in  fee  simple  of  freehold  tenure  is  subject  to 
a  quit  rent,  there  would  seem  to  be  a  serviius  in  the  lord,  as 
lord  of  the  fee.  So  in  case  of  copyhold.  So  in  case  of  erophy- 
teu8is4  Or  perhaps  an  obligation  quasi  ex  contractu.  Or  a 
servitus  and  an  obligation  combined. 

[Rarity  of  Jus  in  re  uncombined  with  Jus  in  personam. 

Usufruct  unlimited  in  duration,  etc.,  would  have  resemUed 
emphyteusis. 

And  this  is  another  inconsistency  about  those  improper  servi- 

*  Mackeldey,  vol.  L  cap.  4,  p.  108. 

f  Gaius,  lib.  iii.  {  145. 

X  BladLfUme,  vol.  iii.  chap.  15. 
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tydcs  mentioned  iu  a  former  lecture.  If  usufruct  be  a  servitude, 
■o  ought  emphyteusis  to  be  deemed  one ;  for  a  usufruct  or  auy 
other  personal  servitude  may  be  granted  to  a  party  and  his  heirs.] 

The  feudal  system  has  been  supposed  to  originate  in  emphy- 
teusis, which,  beii|g  granted  for  military  service,  is  analogous  to 
a  feud  in  its  origin,  and  may  have  suggested  the  idea.  (Pal- 
grave.)     But  it  seems  doubtful. 

Remark  on  the  generality  sometimes  given  to  the  term  feud. 
It  is  extended  to  any  property  in  land  (of  limited  or  unlimited 
duration)  granted  on  condition  of  military  service.  But  this  is 
too  general  to  characterize  what  is  called  peculiarly  a  feud.  The 
latter  is  an  historical  idea. 

Dominium  directum  et  utile :  Origin  of  the  expression.  Ex- 
tension of  it  to  any  case  in  which  a  mere  reversion  remained  in 
the  lord,  on  the  expiration  of  a  feud  of  indefinite  duration :  be- 
cause here  it  is  analogous  to  emphyteusis. 


Superficies 

Is  clearly  not  a  ierviius. 

And  inasmuch  as  it  exists  concurrently  with  another  right  of 
property  over  the  same  subject,  it  would  seem  to  fall  under  the 
notion  of  amdominium  (t.  e.  joint  pipperty  or  property  in  com- 
mon), rather  than  property  which  is^iit  in  re  aliend;  t.  e.  which 
is  carved  out  of  property  in  another,  and  is  to  revert  to  the 
grantor. 

Inconsistency  of  including  improper  servitudes  with  servitudes, 
and  not  including  superficies.  For  an  improper  servitude,  like 
■aper6cies,  gives  a  right  of  indefinite  user,  and  may  be  a  right  of 
duration. 


Jus  pignoriM  et  hypotkecm. 

The  right  of  the  creditor  by  virtue  of  a  pledge  or  mortgage. 
Why  jui  in  re  aHendT   It  imparted  a  mere  power  of  disposition. 

The  obliged  thing  (or  the  subject  of  the  mortgage)  may 
be  \Uft\S  jus  in  re  aliend:  for  example,  a  personal  servitude,  a 
nsufinict,  an  emphyteusis.  So  that  here  is  jus  in  re  mUend  over 
a  salgect  which  is  nlsojus  in  re  aHend. 

VOL.  111.  F 
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The  right  of  the  creditor  is  doable :  jut  in  personam,  in  respect 
of  the  debt  secured :  ju8  in  rem,  in  respect  of  the  subject  which  is 
pledged  or  mortgaged  on  a  security.  For,  as  against  every  pos- 
sible possessor  of  the  subject,  whether  taking  by  succession  ab 
intestaio,  or  alienor  from  mortgagor,  or  possessing  adversely,  his 
right  to  the  thing  for  securing  his  debts  endures. 

Hence  the  thing  is  said  to  be  obliged :— to  be  subject  to 
a  lien. 

[Another  instance  of  combination  otjtis  in  rem  et  in  personam. 
I  consider  these  separately  as  far  as  possible.  Roman  Lawyers 
do  not.] 


Difference  between  the  right  of  the  mortgagee  in  English    « 

law  and  Roman. 

In  the  Roman  law^  Tt  is  a  mere  right  of  the  creditor  to 
alien  the  obliged  thing  in  case  the  debt  is  not  duly  satisfied,  and 
to  reimburse  himself;  debt,  interest,  and  incidental  costs. 

In  the  English  law.  It  gives  a  property  to  the  creditor  in  the 
pledged  thing,  which  becomes  at  law  complete  on  non-payment 
of  the  debt.  In  Equity,  however,  the  mortgagor  is  still  the 
ownec;  and  the  creditor  has  merely  a  lien  for  satisfaction  of  his 
debt.  But  there  is  this  difference  between  Roman  and  English 
Law.  In  the  English,  tlie  creditor  may  foreclose,  and  acquire  the 
thing.  In  the  Roman,  he  can  only  sell.  His  right  is  that  of 
mortgagee  with  power  to  sell,  provided  that  power  also  excluded 
foreclosure.  In  the  Roman  Law,  the  creditor  could  not  acquire 
property  in  the  subject. 


Remarks  on  the  term  "jura  in  re  aliend  :^'  sometimes  called 

jura  in  re,  or  jura. 

"  Droits  riels  "  is  ambiguous,  as  sometimes  denoting  jura  in 
rem,  and  sometimes  jura  in  re  (a.  s.).  This  arises  fh>m  the  ex- 
tensioQ  otjus  in  re  to  dominia,  and  otjus  ad  rem  to  obUgatiomes 
ixtjura  in  personam. 

Difficulty :  Where  a  thing  is  subject  to  a  series  of  rights, — ^is 
subject  to  a  series  of  vested  righfai  (descendible  perhaps  from 
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pmctit  vcsteet),  or  to  contingent  rights  to  determinate  parties, 
existing  or  not. 

But  the  right  of  the  occupant  is  not  even  inchoate.  There 
is  no  specifically  determinate  party  (existing  or  not)  to  take  the 
right.  It  is  nothing  but  a  right  that  may  accrue  to  everybody 
cspablc  of  takings  who  may  occupy. 


Rights  of  which  it  is.  difficult  to  fix  the  class, 

Qc.  Right  of  disposition  without  right  of  user. 

Power  of  appointing  without  power  of  enjoying.  See  Black- 
stone,  Tol.  iii.  p.  243. 

If  coupled  with  a  right  to  enjoy  the  subject,  a  power  of  appoint- 
ment is  in  reality  tantamount  to  a  power  of  aliening,  generally  or 
partially.  If  of  appointing  to  any  object  whatever  absolutely, 
it  renders  the  limited  interest  to  which  it  is  attached  absolute 
property. 

[Observe  that  a  right  of  disposition  does  not  necessarily  suppose 
a  right  of  user :  And  that  an  unlimited  right  of  user  by  way 
of  consumption,  supposes  no  right  of  disposition. 

A  limitation  of  user,  as  well  as  of  disposition,  is,  however,  ne- 
oeKarily  supposed,  wherever  there  is  a  vested  right  in  another ; 
since  the  last  would  otherwise  be  nugatory.] — Marginal  Note. 

A  right  to  personal  tithes,  is  not  a  servitude.  So  far  as  it 
amounts  to  jus  in  rem,  it  is  a  right  without  a  specific  subject : 
analogous  to  a  right  in  a  monopoly ;  a  right  in  an  office;  a  right 
to  a  toll ;  a  right  to  jurisdiction,  etc.  The  right  in  each  par- 
ticiilar  case  to  exact  the  tithe,  is  jus  in  personam  arising  from 
a  quasi-contract;  like  right  to  possession  against  a  possessor 
hand  fide. 

[Tithe  is  a  Serviius  combined  with  an  obligation  (s.  s.)  on  the 
oeeypant;  A  right  to  a  part  of  the  produce  of  the  subject 
mhersus  gmemcunque,  with  an  obligation  on  the  actual  occa- 
pant  to  set  out,  etc — Marginal  Note.  Blackstone,  vol.  iii. 
p.  89.] 

Analogous  also  to  the  case  of  right  in  a  servant; — my  right 
against  him  is  jus  in  personam ;  but  my  right  against  the  rest 
of  the  world,  in  rem. 
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Qe.  whether  prsedial  tithe  be  a  servitude  ?     And^  if  so,  whether 
real  or  personal  ?    It  is  attached  to  an  office. 


Mackeldey,  vol.  ii.  cap.  3,  p.  80.     Id,  from  p.  105  to  112. 
Blackstone,  vol.  ii.  p.  104. 
Thibaut,  SysUjm,  vol.  ii.  chap.  2. 
Savigny,  Becht  des  Besitzes,  p.  557. 
Mackcldcy,  vol.  ii.  pp.  127-8. 

Table  II.,  note  4  (post).    Von  Savigny,  Beclit  des  Besitzes.     Thibaut, 
Versuche,  vol.  ii.  pp.  85,  91. 
Blackstone,  vol.  iii.  p.  243. 
Blackstone,  vol.  iii.  p.  89. 
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LECTURE  LIII. 

Im  this  evening's  discourse,  I  shall  consider  the  ^J22*riL*h^ 
distinction  between  vested  and  contingent  rights.  ^^^ 

In  order  to  the  existence  of  a  right,  the  two  following 
(amongst  other)  essentials  must  concur: — 1st.  A  determi- 
nate person  or  persons,  presently  existing,  in  whom  the 
right  resides.  2ndly.  That  the  title,  mode  of  acquisition, 
or  investitive  fact,  to  which  the  law  annexes  the  right,  be 
presently  consummate  or  complete. 

Hence  it  follows,  that  the  epithet  "  present"  or  "  vested," 
as  applied  to  a  right,  is  superfluous  or  tautological.  Ever}' 
right,  properly  so  called,  is  of  necessity  present  or  vested : 
that  is  to  say,  it  presently  resides  in,  or  is  presently  vested 
in,  a  present  and  determinate  party,  through  the  title,  or 
investitive  fact,  to  which  the  law  annexes  it  as  a  legal  con- 
sequence or  effect. 

When  we  oppose  a  vested  or  present,  to  a  future  or  con- 
tingent right,  we  are  not,  I  apprehend,  opposing  a  riffAl  of 
one  class  to  a  ri^At  of  another  class,  but  we  are  rather  op- 
posing a  right  to  the  chance  or  possibility  of  a  right  Acr 
oordingly,  the  contingent  right  of  the  apparent  or  presump- 
tive heir  to  rights  which  the  party  presently  entitled  may 
alien  from  him,  is  frequently  styled,  not  a  rufkt^  but  spes 
SMccessionis :  that  is  to  say,  the  chance  or  possibility,  that 
the  heir,  who  has  not  presently  a  right,  may  hereafter  acquire 
ooe.  And,  generally,  a  contingent  right  is  frequently  styled 
*'spes;  spesincerla;  koffnunysreckt''  or  hope-right :  apre- 
acot  chance,  or  a  prcsent/Mmt^f/t/^,  that  a  ri^ht  may  hereafter 
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arise,  and  may  vest  in  a  person  in  being,  or  hereafter  to  be. 
When,  then,  in  compliance  with  custom,  I  use  the  expres- 
sions ''vested  and  contingent  rights,"  I  am  not  opposing 
Hyhta  of  a  class  to  rt(/ht8  of  another  class,  but  rights  to 
chances  or  possibilities  of  rights. 

And  here  I  would  advert  to  a  meaning,  frequently  an- 
nexed to  the  expressions  ''vested  rights  ^  which  is  mentioned 
in  Mr.  Lewis's*  treatise  "  On  the  Use  and  Abuse  of  Poli- 
tical Terms." 

Wlicn  it  is  said  that  the  legislature  ought  not  to  deprive 
parties  of  their  "  vested  rights,"  all  that  is  meant  is  this : 
that  the  rights  styled  "  vested"  are  sacred  or  inviolable,  or 
are  such  as  the  parties  ought  not  to  be  deprived  of  by  the 
legislature.  Like  a  thousand  other  propositions,  which 
•ound  speciously  to  the  ear,  it  is  either  purely  identical  and 
tella  us  nothing,  or  begs  the  question  in  issue. 

If  it  mean  that  there  are  no  cases  in  which  the  rights  of 
parties  are  not  to  yield  to  considerations  of 'expediency,  the 
pro|)osition  is  manifestly  false,  and  conflicts  with  the  practice 
of  every  legislature  on  earth.  In  every  case,  for  example, 
in  which  a  road  or  canal  is  run  by  authority  of  parliament 
through  the  lands  of  private  persons,  the  rights,  or  vested 
rights,  of  the  private  owners  are  partially  abolished  by  the 
legislature.  They  are  compelled  to  yield  up  a  portion  of 
their  rights  of  exclusion,  and  to  receive  compensation  agree- 
ably to  the  provisions  of  the  Act. 

When  the  expression  "  vested  right"  is  used  on  such 
oceaaions,  it  means  one  or  another  of  two  things : — 1st. 
That  the  right  in  question  ought  not  to  be  interfered  with 
by  the  legislature ;  which  (as  I  have  remarked  already)  begs 
\\s»  question  at  issue ;  or,  2ndly,  that,  in  interfering  with 
lights,  the  legislature  ought  to  tread  with  the  greatest  pos- 
sibk)  caution,  and  ought  not  to  abolish  them  without  a  great 
ipd  manifest  preponderance  of  general  utility.  And,  it  may 

%  Naw   Sir  George  Comewall  Lewis.     He  was  a  mera1>er  of  Mr. 
Auilia*»  daM. 
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be  added,  Ihc  proposition,  as  thus  understood,  is  just  as 
applicable  to  conlitiyetit  rights,  or  to  chances  or  possibilities 
of  rights,  as  to  vested  rights,  or  rights  pro|>crlj  so  called. 
To  deprive  a  man  of  an  expectancy,  without  a  manifest  pre- 
ponderance of  general  utility,  were  just  as  pernicious  as  to 
deprive  him  of  a  right  without  the  same  reason  to  justify  the 
measiu*e. 

Before  I  proceed  to  contingent  rights,  or  to  chances  or 
possibilities  of  rights,  I  must  remark  that  vested  rights,  or 
rights  properly  so  called,  are  divisible  into  two  classes : — 
Ist.  Present  or  vested  rights  which  are  coupled  with  a 
present  right  to  enjoyment  or  exercise :  2ndly.  Present  or 
vested  rights  which  are  not  coupled  with  a  right  to  present 
enjoyment  or  exercise. 

For  example :  If  I  am  absolute  owner  of  land  or  a  move- 
able, not  subject  to  a  right  in  another  of  limited  duration, 
I  have  not  only  a  present  right  to  or  in  the  subject,  but 
also  a  right  to  the  present  possession  of  it :  that  is  to  say, 
a  present  right  to  enjoy  or  exercise  my  present  right  of  j 

ownership. 

But  if  the  subject  be  let  to  another,  I  have  a  present  right 
of  ownership  without  a  present  right  to  exercise  my  right 
of  ownership :  I  have  merely  a  reversion,  expectant  on  the 
determination  of  the  lease,  and  which,  till  the  lease  deter- 
mine, cannot  take  effect  in  possession. 

Or  if  a  legacy  be  given  to  an  infant,  but  with  a  direction 
in  the  will  that  the  legacy  shall  not  be  paid  to  him  till  he 
come  of  age,  he  has  a  present  or  perfect  right  to  the  legacy, 
although  he  cannot  touch  it  before  he  shall  become  adult. 
For  if  he  should  die  before  he  come  of  age,  the  legacy 
woold  not  lapse,  (or  the  gift  would  not  be  inoperative),  but 
the  l^acy  would  pass  to  the  successors  of  the  legatee,  and 
not  to  those  of  the  testator.  It  is  not  a  gift  condiliamed  to 
take  effect  in  case  the  infant  shall  come  of  age,  but  an  ab^ 
mdmte  gift  with  a  direction  suspending  the  payment  to  bim 
until  he  shall  come  of  age.     If  he  should  die  before  be  come 
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of  age,  his  successors  would  be  entitled  to  present  payment, 
as  well  as  to  a  present  right  in  the  subject  of  the  bequest.* 

A  right,  therefore,  may  be  present  or  vested,  although  the 
right  to  enjoy  it  or  exercise  it,  be  contingent  or  uncertain. 
Or,  in  other  words,  a  present  and  certain  right  to  posses- 
lion  is  not  of  the  essence  of  a  present  and  certain  right. 

For  example :  In  the  case  of  the  legacy,  to  which  I  have 
junt  adverted,  it  is  presently  uncertain  whether  the  infant 
will  ever  be  entitled  to  the  payment:  but  still  he  has  a 
present  right  to  the  subject  of  the  bequest,  inasmuch  aa 
the  right  would  pass  to  his  successors  though  he  himself 
were  to  die  before  the  period  fixed  for  payment. 

Again  :  In  every  case  of  a  vested  right,  expectant  on  the 
determination  of  a  preceding  right,  the  right  of  the  ex- 
pei^tant  to  possession  or  enjoyment  is  necessarily  uncertain. 
Kori  though  he  has  a  present  or  perfect  right,  to  take  effect 
in  poMeaiiion  on  the  determination  of  the  preceding  right, 
he  U)ay  die  himself  (or  even  die  without  representatives 
capable  of  enjoying  the  expectancy),  before  the  preceding 
right  Hhall  (^ome  to  an  end. 

The  dintinction  which  I  have  tried  to  explain  ought  to  be 
eaiHs(\dly  umrked.  For  it  is  often  supposed,  even  by  writers 
who  euuunonly  perceive  the  distinction  between  vested  and 
OOlUingent  rights,  that  a  right  to  present  enjoyment  is  of 
(h0  (sinence  of  a  present  right:  or,  what  comes  to  the  same 
thing,  that  a  right  of  which  the  enjoyment  or  exercise  is 
UUpertain  is  necessarily  an  uncertain  or  contingent  right. 

[  liiiiiuplea  J — Blackstone,  vol.  li.  p.  163.  "  Of  estates  in 
fHimsmn  whereby  a  present  interest  pauses  to  and  resides  in 
the  leuAUi,  not  depending  on  any  subsequent  circamstance  or 
MmililMfeiHiy,  etc.  :*'  as  if  a  right  not  in  possession  might  not  be 
(Hm(4ed  wilh  a  present  interest] 

^MjJJ*^^  I  have  said  already,  that  in  order  to  the  existence 
wJTiCiv  ott^jn-eieMt  right,  or  in  order  to  the  existence  of  a 
ri||hl  properly  ao  called^  the  two  following  (amongst  other) 

^  BUekstone,  vol.  ii.  p.  513. 
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essentials,  must  concur: — 1st.  A  determinate  person  or 
persons,  presently  existing,  in  whom  the  right  resides,  or 
in  whom  it  is  vested.  2nd]y.  That  the  title,  mode  of  ac- 
quisition, or  causa,  to  which  the  right  is  annexed  as  a  legal 
consequence  or  effect,  be  presently  consummate  or  complete. 

Hence  it  follows,  that  a  right  is  contingent  in  either  of 
the  following  cases : — 

1st.  The  right  is  contingent,  if  the  person  to  whom  it  is 
destined  or  determined,  (or  in  whom  it  is  to  reside  or  vest,) 
be  not  presently  existing.  In  this  case  it  is  supposed  that 
the  events  constituting  the  title  whereon  the  right  is  to 
arise  have  already  happened  wholly  or  in  part:  but  that 
though  the  title  be  presently  consummate,  the  right  never- 
theless is  presently  contingent,  inasmuch  as  the  person  to 
whom  it  is  determined  may  never  exist  to  take  it. 

2ndly.  The  right  is  contingent,  if  the  person  to  whom  it 
is  determined  be  presently  existing,  but  the  title,  or  mode 
of  acquisition,  whereon  it  is  to  vest  in  that  person,  be  not 
presently  consummate,  and  never  may  be. 

In  this  last  case,  it  is  necessarily  supposed  that  the  title 
is  complex  (or  consists  of  two  or  more  successive  events) : 
that  one  or  more  of  those  events  has  already  happened :  but 
that  one  or  more  of  those  events  has  not  yet  happened,  and 
may  never  happen. 

For  example :  If  land  be  now  given  by  deed  or  will  to 
A  for  his  life,  and  after  A's  death  to  the  eldest  son  (now 
unborn)  of  B,  in  tail  or  in  fee,  the  right  which  is  deter- 
mined by  the  gift  to  the  unborn  son  of  B  is  contingent. 
By  the  gift  itself  the  title  is  presently  complete :  for  if  B 
had  now  %  son,  the  estate  in  tail  or  in  fee  would  now  be 
vested  in  him,  although  bis  right  to  possession,  or  to  the 
enjoyment  or  exercise  of  his  right,  would  not  begin  till  after 
the  determination  of  A's  estate  for  life.  But  though  the 
title  is  presently  consummate,  the  right  nevertheless  is  pre- 
sently contingent :  for  it  is  presently  uncertain  whether  B 
will  have  a  son,  and  whether  the  person  to  wliom  the  right 
is  determined  will  ever  exist 
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Again :  If  land  be  given  to  A  for  his  life,  and,  in  case  B 
(a  person  now  existing)  shall  survive  A,  to  B  in  fee,  the 
right  which  is  determined  by  the  gift  to  B  and  his  heirs 
general  is  presently  a  contingent  right.  For  though  the 
person  to  whom  it  is  determined  is  now  in  existence  and 
capable  of  taking  it,  the  title,  or  mode  of  acquisition,  whereon 
the  right  is  to  arise,  is  presently  inchoate  only,  and  perhaps 
will  never  be  consummate.  By  the  gift  to  B,  in  case  he 
•hall  survive  A,  a  part  only  of  the  complex  title  has  pre- 
sently happened.  Before  it  can  be  consummate,  and  the 
right  determined  to  B  can  vest  or  come  into  existence,  A 
must  die,  leaving  B  surviving  him :  which  event,  forming 
a  part  of  the  entire  complex  title,  has  not  yet  occurred, 
and  possibly  may  never  occur.* 

Wherever,  therefore,  the  person  to  whom  the  right  is 
determined  is  not  presently  in  being,  or  wherever  the  title 
is  presently  inchoate,  and  its  consummation  is  presently  un- 
certain, the  right  is  contingent :  that  is  to  say,  there  is  not 
properly  a  rights  (residing,  as  a  right  must  do,  in  a  present 
|)erson  or  persons),  but  a  present  chance  or  possibility  that 
a  right  may  arise  hereafter,  and  may  reside  in  the  person 
or  persons,  existing  or  to  exist,  to  whom  it  is  determined 
or  destined. 

The  two  grounds  of  uncertainty  to  which  I  now  have 
adverted  may  happen  to  exist  togetlier  in  one  and  the  same 
case :  that  is  to  say,  the  person  to  whom  the  right  is  de- 
lern)ined  may  not  be  yet  in  being,  and  the  title  determining 
the  right  to  the  person  may  yet  be  merely  inchoate,  and 
its  consummation  contingent.  Insomuch  that  the  right  would 
be  presently  contingent,  although  the  party  were*  presently 
existing. 

For  example :  If  an  estate  were  given  to  the  eldest  son 
of  B,  (B  having  presently  no  son,)  on  condition  of  B  or 
bis  son  doing  some  given  act,  the  right  would  be  contin- 
gent in  two  ways.     For  it  is  uncertain  whether  the  person 

•  BUckstone,  vol.  ii.  pp.  169,  170. 
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to  whom  the  right  is  determined  will  ever  exist.  And, 
Uioiigh  the  person  presently  existed,  the  deed  or  perform- 
ance which  is  a  part  of  the  entire  title,  would  be  contingent. 
Until  B  have  a  son,  and  B  or  his  son  do  the  given  act,  there 
is  no  right  properly  so  called,  but  a  mere  chance  or  possi- 
bility tliat  a  right  may  arise  and  vest  in  a  given  party. 

As  a  further  example  of  contingent  rights,  I  may  mention 
the  9p€s  succe^nonis  which  resides  in  the  premmptive  or 
apparent  heir :  meaning,  for  the  present,  by  the  heir,  the 
person  who  takes  from  the  dominM,  or  absolute  owner,  in 
the  way  of  succession  ab  inlesiaio* 

Strictly  speaking,  the  apparent  or  presumptive  heir  is 
not  heir.  For  netHo  est  /nBres  vicentia.  In  order  to  the 
existence  of  the  relation  between  the  predecessor  and  the 
successor,  the  predecessor,  in  the  case  of  heirship,  must 
have  died :  that  is  to  say,  must  have  died  physically,  or 
most  have  died  civilly.  By  the  apparent  heir,  we  mean 
the  person  who  would  be  heir  presently,  if  the  party,  to 
whom  he  is  heir  apparent,  presently  died  intestate.  By 
the  presumptive  heir,  we  mean  the  person  who  would  be 
heir  presently,  if  the  party  presently  died  intestate,  and  no 
person  entitled  to  take  as  heir  in  preference  to  the  pre- 
sumptive heir  came  into  existence  before  the  decease. 

Now  it  is  manifest  that  the  right  of  the  apparent  heir  is 
a  contingent  or  uncertain  right.  Before  he  can  acquire  as 
heir  properly  so  called,  he  nmst  not  only  survive  the  party 
to  whom  he  is  heir  apparent,  but  that  party  must  die  in- 
testate ;  and,  in  case  the  subject  of  the  uncertain  succession 
be  some  single  right,  and  not  the  university  or  aggregate  of 
the  party's  rights,  that  party  must  also  die  without  having 
aliened  the  right  in  his  lifetime. 

The  right  of  the  presumptive  heir  is  more  uncertain  sUlL 
For  before  be  can  acquire  as  heir  properly  so  called,  the 
party  to  whom  he  is  heir  presumptive  must  die  in  his  own 

•  ^adnloiw,  vol.  iii.  p.  224.     MMkelder,  toI.  i.  p.  217.     Mubl.  foL  i. 
p.  146. 


.^  I.ISCTCKES  ON 

itoaoK^ ,  t  h^  {lorty  also  must  die  intestate,  or  intestate  and 
vu;tH>ui  iiuviujj^  ali^h^  the  right  by  act  inf^r  vivos ;  and  no 
^«44i>  cftUititNl  to  Um  heritage  in  preference  to  the  presump- 
uwc  !KU\  luu;^^  c^tm  into  being,  between  the  time  present 
m%i  \m  luippcuiiig  q(  all  those  other  contingencies. 

Su<k  i$.  tlh^  iiidiietice  of  words  over  the  understanding, 
'vluUi  t  iiKHA^ht»  at  tir$t>  the  right  in  question  was  not  acon- 
t  ui^viU  I  i^Ih  :  that  it  was  a  present  or  vested  right  liable  to 
«.ujl  ^H4  cvrCiuu  w«tii>gencies ;  that  is  to  say,  the  death  of 
t  uv  s%^<di^  iHHr  before  the  decease  of  the  party  to  whom 
!iv  i^^  {^vtivuUy  hvHT  (apparent  or  presumptive) ;  alienation 
hv  tUc  iku'iv  ui  th^  wav  of  will  or  otherwise;  and  so  on. 

liiAd  thi^  Uitticully  arose  from  the  name  which  is  impro- 
)<i4jM  ^,i\cu  x^>  tW  apparent  or  presumptive  heir.  In  truth 
hv  t^  Hvd  ii^i" .   fior  mmo  e^t  hares  viventis.     He  is  merely 

^(K  t^'^^'^'^  ^^  ^^'^  ^  ^^^^  ^'^  ^^^  certain  contingencies 
\iHut  vs'iw^kUrv  U>  co^t  the  heritage  upon  him.  He  has  not 
A  'UvH^ud  vH*  p^'cliiXt  right :  but  he  has  merely  an  inchoate 
t^U^i  Nvtuvil  m^  b^vuie  consummate,  in  case  certain  facts 
Hyv\***44  V  %%>  tho  wuipletion  of  his  rights  shall  arise  hereafter 
»U  vi*.  *a^nMA4-  .\ihJ>  accordingly,  his  so-called  right  is  com- 
'4{i\H.^<^  vxilKU  ^'^  ^iX^mojfis:  that  is  to  say,  not  a  rights 
iH<x  \  N  t^KV  vH*  po^bility  that  he  may  acquire  a  right. 

IV  w^l>  vhsH*>  ^  <i^  ^^^td  right  (or  of  a  right  as  opposed 
wv  \  >  >^s%n^f<iU  r*jf bt  or  to  the  chance  or  possibility  of  a 
*^*%r  »^  t  ^iHMVhvtK**  this:— 

\\  Uw  ^^^  W  )H^tK^'tiy  acquired,  or  if  the  whole  series 
v^  ^%^«^  ^i\\^vii^^  1^^  ^ta  existence  have  already  happened, 
^  ^uj^l^v  ^  ^<m^  W  H««^>  or  (in  other  words)  is  a  right. 

U  uiw^  li^tl^  W  ^^  perfectly  acquired,  or  if  that  whole 
v^^^^ikv'i  *^v^W  ^«V*i?^tlY  incomplete  and  may  never  become 
HV^vA*i*»*^V^  ^  '^^^  ^  owr/iVfy^/  or  uncertain,  or  is  rather 
^  ..«Mi%^%  v^  w^m^i^  *^>  »  rig^^t  ™«^y  hereafter  arise. 

y^l  04  ^^^  ¥^  *W  |MMrfect  acquisition  of  the  right,  or 
V  ^^  x\NiMi*K^W^  vJt  »W  *wies  of  facte  whereon  the  right 


\ 
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1st.  The  title  to  which  it  is  annexed  must  be  consum- 
mate :  that  is  to  say,  the  fact  (or  the  whole  series  of  facts), 
constituting  the  title,  must  have  happened  already. 

2ndly.  The  person  to  whom  it  is  determined  by  the  title 
must  have  come  into  existence,  and  must  actually  be  en- 
titled to  the  right,  or  (if  he  have  died,  and  the  right  be  trans- 
missible), must  have  transmitted  it  to  his  own  successors. 

If  the  title  be  not  consumniate,  or  if  part  of  it  consist  of 
a  contingency  or  of  a  fact  which  may  never  happen,  the 
right  is  presently  contingent.  And  though  the  title  be 
consummate,  the  right  also  is  presently  contingent,  in  case 
the  title  determine  it  to  a  person  who  is  not  yet  in  exist- 
ence For,  to  the  being  of  a  perfect  right,  the  existence  of 
a  person  in  whom  it  resides  is  not  less  requisite,  than  the 
consummation  of  the  title  by  which  the  right  is  vested  in  him. 

I  apprehend  that  a  right  is  contingent,  in  case  the  title 
be  incomplete  and  may  never  become  consummate,  although 
the  completion  of  the  title  depend  upon  the  will  of  a  present 
party  to  whom  the  title  determines  the  right.  This,  for 
example,  is  the  case,  in  the  Roman  Law,  where  a  party  dies 
intestate,  but  the  heritage  is  not  cast  on  the  apparent  or 
presumptive  heir  ipso  jure :  that  is  to  say,  where  the  heir, 
in  order  to  the  completion  of  his  title,  or  in  order  that  he 
may  become  heir  perfectly  and  truly,  must  adire  hareditalem^ 
or  accept  the  heritage. 

Until  he  accept  the  heritage,  he  has  a  right  deferred  or 
proffered  by  the  law  {jus  delatutH),  but  he  has  not  a  right 
fully  acquired  {jus  acquisitum) :  so  that  if  he  repudiate  the 
inheritance,  it  passes  over  to  a  party  who  takes  aa  heir  to 
the  intestate,  and  not  through  the  party  to  whom  the  heirship 
has  been  merely  proffered.  In  this  case,  the  party  who  baa 
jus  delatmm  has  merely  a  contingent  right,  although  the 
happening  of  the  contingency  necessary  to  the  coosumnia- 
tion  of  bis  title,  depends  upon  his  own  vrill. 

The  same  may  be  said  of  the  right  of  the  heir  (accordiog 
to  the  law  of  England),  who  has  not  completed  his  title. 
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upon  the  death  of  the  ancestor,  by  doing  some  act  which 
amounts  to  seisin :  that  is  to  say,  taking  possession  (physi- 
cally or  constructively),  of  the  land  which  has  descended 
from  the  ancestor.  The  ancestor  being  dead,  intestate  and 
without  otherwise  aliening,  the  heir  has  jus  delatum  (to 
borrow  the  language  of  the  Roman  Law),  which  he  may 
turn  into  jiis  acquisitum  by  an  act  of  his  own :  that  is  to 
say,  by  taking  seisin  or  possession  of  the  subject.  But, 
until  he  fully  acquire  by  seisin  or  possession,  he  has  not  a 
present  or  vested,  but  merely  a  contingent  right.  Insomuch 
that  if  he  die  before  seisin,  the  land  will  not  descend  through 
him,  but  will  descend  to  some  party  who  acquires  as  imme- 
diate successor  to  the  predeceased  ancestor. 

The  same  may  be  said  of  parties  who  are  entitled  to 
probate  or  to  take  out  letters  of  administration.  By  virtue 
of  the  will,  or  of  the  relation  wherein  they  stand  to  the  de- 
ceased, they  have  jus  delatum :  which,  by  proving  the  will, 
or  by  taking  out  administration,  they  may  convert  into  jus 
acquisitum.  But  they  are  not  ipso  jure  representatives  of 
the  deceased ;  and  must  do  a  contingent  act,  depending  on 
their  own  will,  before  their  inchoate  right  can  become  con- 
summate. 

If,  then,  a  right  be  determined  to  a  party  who  may  never 
come  into  existence,  or  if  the  title  be  incomplete,  and  may 
never  be  consummate,  the  right  is  contingent :  that  is  to  say, 
it  is  presently  uncertain  whether  the  right  will  ever  arise. 
And  this  is  the  only  mark  of  a  contingent  right  which  I 
have  been  able  to  discover. 

Mr.  Feame,  in  his  beautiful  essay  **  on  Contingent  Re- 
mainders and  Executory  Devises/'  lays  down  the  following, 
as  the  invariable  test  by  which  a  vested  remainder  is  dis- 
tinguished from  a  contingent  one.  '*  It  is  not  the  uncer- 
tainty of  ever  taking  effect  in  possession,  that  makes  a  re- 
mainder contingent.  The  present  capacity  of  taking  effect 
in  possession,  if  the  possession  were  now  to  become  vacant, 
and  not  the  certainty  that  the  possession  will  become  va- 
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cant  before  the  estate  limited  in  remainder  determines, 
nniversally  distinguishes  a  vested  remainder  from  one  that 
is  contingent."* 

Now  I  cannot  help  thinking  that  this  test  of  a  vested 
remainder  is  fallacious. 

For  we  may  imagine  a  contingent  remainder  which  is 
presently  capable  of  taking  effect  in  possession,  in  case  the 
preceding  estate  were  presently  to  end. 

For  example :  If  land  be  given  to  A  for  life,  and,  in  case 
B  survive  A,  to  B  in  fee,  fi  has  a  contingent  remainder : 
For  it  is  uncertain  whether  R  will  survive  A.  And  yet  the 
estate  of  B,  so  long  as  B  lives,  is  presently  capable  of  taking 
effect  in  possession,  in  case  A's  estate  presently  determined. 
For  if  A  were  now  to  die,  leaving  B  him  surviving,  B's 
atate  would  not  only  become  vested  by  the  happening  of 
the  given  contingency,  but,  by  the  happenhig  of  the  same 
event,  would  also  take  effect  in  possession :  that  is  to  say, 
B  would  become  entitled  to  a  present  or  perfect  right  coupled 
with  a  right  to  present  enjoyment  or  exercise. 

The  present  capacity  of  taking  effect  in  possession,  if  the 
possession  were  now  to  becon^e  vacant,  will  not  then  dis- 
tinguish a  vested  from  a  contingent  remainder :  inasmuch 
as  there  are  contingent  as  well  as  vested  remainders  to  which 
that  same  capacity  is  incident. 

But  whether  Mr.  Fearne's  test  be  or  be  not  a  test  of  a 
vested  remainder^  it  certainly  will  not  distinguish  vested 
rights  generally  from  contingent  rights  generally.  For,  by 
oar  own  law,  and  other  systems  of  law,  there  are  numberless 
present  rights,  and  numberless  contingent  or  uncertain 
ri^ts,  which  are  not  vested  or  contingent  remainders,  and 
have  little  or  no  resemblance  to  them. 

In  the  case,  for  example,  of  a  specific  legacy  given  to  an 
iniant  absolutely,  but  with  a  direction  that  the  payment  shall 
be  deferred  till  the  infant  come  of  age,  the  test  can  have 
no  application.     There,  the  right  of  the  legatee  is  a  pre- 

^  Fearne,  p.  S16. 
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sent  right,  and  cannot  take  effect  in  possession  till  he  come 
of  age.  But  there  can  be  no  question  about  its  present  ca- 
pacity of  taking  effect  in  possession.  For  there  is  no  pre- 
ceding interest  on  which  it  is  expectant,  and  on  the  deter- 
mination of  which  the  enjoyment  is  to  commence.  The 
absohite  ownership  is  now  in  the  infant,  and  yet  the  infant 
cannot  enjoy  until  the  arrival  of  the  period  fixed  by  the 
will. 

The  only  marks  of  a  contingent  right  which  I  have  been 
able  to  discover  are  those  which  I  have  endeavoured  to 
explain.  \ 

ist.  Although  the  facts  constituting  the  title  have  all  of 
them  happened,  (or,  more  briefly,  although  the  title  be  con- 
summate,) the  right  is  a  contingent  or  uncei'tain  right,  if  it 
be  determined  to  a  party  who  may  never  come  into  exist- 
ence. 

2ndly.  Although  that  party  be  in  existence,  the  right 
I  nevertheless  is  a  contingent  right,  if  the  title  be  not  con- 

!  summate,  and  may  never  be  completed. 

I  And  here  I  would  remark,  that  a  contingent  right,  or  a 

t  chance  or  a  possibility  of  a  right,  may  be  transmissible  to 

I  the  heirs  or  representatives  of  the  party  to  whom  the  right 

I  is  determined.     It  may,  indeed,  happen,  that  the  existence 

I  of  the  party,  at  a  given  time,  may  be  the  very  contingency, 

or  parcel  of  the  very  contingency,  on  which  the  right  is  to 
arise.  And,  on  that  supposition,  if  the  party  die  before  the 
given  time,  the  contingent  right  can  never  vest,  and  there 
is  no  possibility  transmissible  to  his  representatives. 

For  example :  If  land  be  given  to  A  for  life,  and  in 
case  B  survive  A,  to  B  and  his  heirs,  if  B  die  before  A,  the 
contingent  right  can  never  vest. 

But  if  the  existence  of  the  party  at  a  given  time  be  not 
parcel  of  the  contingency,  the  contingent  right  (if  it  be 
calculated  to  endure  beyond  the  party's  life,)  may  devolve 
to  his  representatives. 

For  example :  If  land  be  given  to  A  for  life,  and,  in  case  C 
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survive  A,  to  B  and  bis  heirs,  B  has  a  contingent  right  trans- 
missible to  his  representatives.  The  contingency  on  which 
the  right  is  to  arise  is  the  death  of  A,  leaving  C  surviving. 
And  if  B  die  before  the  contuigency  hajipens,  the  chance 
or  possibility  still  exists,  and  may  pass  from  B  himself  to 
the  heirs  or  representatives  of  B. 

[Query.  Whether ^u*  in  rem  may  be  future  without  being  con- 
tingent? 

In  all  these  cases  there  sceras  to  be  a  present  or  i)crfectly  ac- 
quired rights  of  which  the  enjoyment  is  postponed  to  a  future 
but  certain  period.] 

There  are  two  senses  wherein  a  right  may  be  styled  con- 
Hnyent:  one  of  which  senses  is  large  and  vague ;  the  other, 
more  strict  and  definite. 

In  the  large  and  vague  sense,  any  right  to  which  any 
body  (now  in  being  or  hereafter  to  be,)  may  any  how  be- 
come entitled,  is  a  contingent  right.  It  is  possible,  for  ex- 
ample, that  I  or  you,  or  any  body  now  in  being  or  hereafter 
to  be,  may  become  owner  or  proprietor  of  A's  house,  or, 
more  generally  still,  of  any  house  whatever. 

But  when  we  oppose  a  continyent  right  to  a  present  or 
tested  right,  we  commonly  mean  by  a  "  contingent  right" 
a  specifically  determined  right:  and  we  commonly  mean 
moreover  that  the  right  is  inchoate,  although  the  right  is 
not  consummate,  and  although  its  consummation  be  uncer- 
tain. A  contingent  right  is  a  determinate  right  of  which 
the  title  is  inchoate,  or  an  indeterminate  right  of  which  the 
title  is  not  even  inchoate,  (unless  in  so  far  as  capacity  to 
take  be  a  commencement.) 

The  contingent  rights  which  are  subjects  of  legal  rules, 
are  those  which  are  inchoate :  t.  e.  the  title  to  which  has 
b^un,  although  (being  a  complex  title,  or  consisting  of 
several  incidents)  it  is  not  consummate,  and  never  may  be : 
f .  e.  some  of  the  incidents  necessary  to  complete  it,  have 
not  happened. 

VOL.  III.  ti 


82  LECTURES   ON 

The  right  also  must  be  determinate :  t .  e.  the  inchoate 
title  must  not  consist  in  a  mere  general  capacity  to  take 
rights,  or  rights  of  a  given  class :  e.  g.  The  right  of  the  pre- 
sumptive or  apparent  heir  is  a  contingent  right  determinate 
and  inchoate. 

The  mere  capacity  of  taking  an  estate  in  fee  simple  is 
not  a  title  to  any  determinate  right. 

The  mere  capacity  of  husband  is  also  distinguishable 
from  that  of  heir.  It  is  a  capacity  to  take  his  share  of 
any  rights  to  which  the  wife  may  become  entitled.  But 
that  of  the  heir  is  an  inchoate  and  determinate  right :  t.  e. 
the  party  stands  in  a  relation  to  the  deceased  which  forms 
part  of  the  title,  and  the  right  itself  is  a  right  to  a  given  res 
sinyida  or  to  a  given  universitas. 

Sometimes,  however,  we  speak  of  contingent  rights  in  the 
lai^er  and  vaguer  meaning.  For  example :  The  contingent 
rights  embraced  by  the  spes  successionis,  are  any  contin- 
gent rights  to  which  the  heir  will  become  entitled  on  the 
death  of  the  predecessor.  So,  again,  a  mortgage  of  all  a 
man's  future  rights. 

In  considering  the  distinction  between  present  and  con- 
tingent rights,  I  have  considered  it  as  abstracted  fi*om  all 
the  peculiarities  of  the  English  Law.  To  expound  the  dis- 
tinction as  concrete  in  those  peculiarities,  with  vested  re- 
mainders, contingent  remainders,  executory  devises,  condi- 
tional limitations,  etc.,  and  all  these  implicated  with  dis- 
tinctions between  law  and  equity,  and  real  and  permanent 
property,  would  take  volumes. 

These  spring  mainly  from  seisin. 

In  treating  of  vested  and  contingent  rights,  I  have  con- 
fined my  remarks  to  jura  in  rem,  or  to  rights  which  avail 
against  the  world  at  large.  But  distinctions  resembling 
those  to  which  I  have  just  adverted  also  obtain  between 
rights  of  the  opposite  class. 

Every  jus  in  personam,  or  which  avails  exclusively  against 
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a  |)crson  or  persons  detcrmiDate,  is  a  right  to  an  act  or  for- 
bearance. But  the  act  to  be  done,  or  the  forbearance  to  be 
ol)served,  may  l>e  to  be  done,  or  to  be  observed,  either  cer- 
tainly, or  on  the  happening  of  a  given  contingency.  If  it 
be  to  be  done  certainly,  the  riglit  may  be  deemed  veskd. 
If  it  be  to  be  done  on  a  condition,  or  on  the  happening  of 
a  contingency,  the  right  may  be  deemed  contingent. 

And  if  it  be  to  be  done  certainly,  it  may  be  to  be  done 
presently,  (or  on  the  demand  of  the  obhgcc,)  or  it  may  be 
to  be  done  at  a  determinate  fntnre  time.  In  the  first  of 
which  cases,  the  right  may  be  deemed  a  present  right, 
coupled  with  a  right  to  immediate  fulfilment.  And  in  the 
last  of  which  cases,  the  right  may  be  deemed  a  present  right, 
of  which  the  fulfilment  is  presently  postponed. 


A  right  fvested  or  contingent),  which  is  liable  to  end  be- 
fore the  lapse  of  its  fjossible  duration. 

First,  as  to  vested  rights. 

(a.  1.)  Where  the  right  is  a  right  of  limited  and  defined 
possible  duration,  it  may  be  made  liable  to  end,  on  happen- 
ing of  a  given  contingent  event,  before  the  lapse  of  the  de- 
fined period  for  which  it  is  calculated  to  endure.  (See 
Blackstone,  vol.  ii.  p.  143.) 

(a.  2.)  Where  the  right  is  a  right  of  limited  but  indefi- 
nite possible  duration,  it  may  be  made  to  end,  on  happen- 
ing  of  a  given  contingent  event,  before  happening  of  certain 
beta  up  to  which  it  is  calculated  to  endure.  (See  Black- 
stone,  vol.  ii.  p.  121.) 

(b.)  Where  the  right  is  a  right  of  unlimited  duration,  it 
abo  may  be  made  to  end,  on  the  happening  of  a  contingent 
event,  before  the  lapse  of  its  possible  duration  :  t .  e.  to  end 
00  another  given  contingency  before  the  contingent  failure 
of  the  line  of  successors  to  whom  it  is  capable  of  devolving, 
etc.     (See  Blackstone,  vol.  ii.  p.  154.) 

G  2 
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Secondly,  as  to  contingent  rights. 

What  has  been  said  of  a  vested,  is  applicable  (with  a  few 
modifications,)  to  a  contingent  right.  For  it  may  be  made 
liable  to  end  (t/  it  should  ever  vest,)  on  a  given  contingency 
before  the  lapse  of  its  possible  duration.* 


Notes. 

The  fidei-comtnissa  and  trust-substitutions  of  Roman  Lawyers 
are  placed  with  inheritances  :  for,  with  them,  contingent  interests 
were  created  by  will.  Even,  therefore,  where  the  subject  was  a 
res  singiUa,  it  was  considered  after  testaments. 

Contingent  interests  not  allowable  by  strict  Roman  Law.f 


Dispositions  suspending  vesting,  and  preventing  alienation. 

In  the  case  of  usus,  etc.,  there  wad  no  remainder  over  to  a  third 
party  (still  less  an  uncertain  party  on  an  uncertain  event,)  but  a 
mere  reversion  in  the  grantor  descendible  to  his  heirs. 
(Grains,  Lib.  ii. ;  from  §  179  to  §  274.) 

Conditional  fees  and  estates  tail  to  be  rank^  with  substitu- 
tions, fidei-oommissa,  etc.  To  rank  them  with  inheritances, 
{i.e.  with  rights  which  devolve  agreeably  to  law  in  default  of  a 
disposition,)  leads  to  nothing  but  confusion.  Such  an  inheritance 
or  fee  ought  to  be  considered  as  a  series  of  life-interests.  The 
language  resembles  that  of  the  Roman  Fidei-commissa.  (See 
,  Mackeldey.) 

I  Various  means  of  limiting  inalienability :  In  the  Roman  Law, 

i  directly:  In  the  English,  by  fictions.    (Blackstone,  vol.  ii.  p.  IIO.) 

■ 

I  «  BUckstone,  vol.  iL  ch.  10,  152.    Mukknbruch,  vol  i.  p.  209.    Mao- 

kddey,  vol.  iL  p.  463. 

f  See  "  Outline,"  VoL  IL,  under  Universitas ;  p.  xci. 
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LECTURE  LIV, 

I   HAVE  considered   primary  rights  in  rem,  as  Primary 
exbting  per  se,  or  as  not  combined  with  rights  Rl|hui»r«», 
in  per9on/iw,  from  various  aspects.  ^^**' 

I  first  considered  the  rights  in  question  as  distinguished 
by  differences  between  their  respective  subjects,  or  between 
the  aspects  of  the  forbearances  whicli  are  res|)ectively  their 
o6fects.  Addressing  myself  particularly  to  such  of  the  rights 
in  question  as  are  rights  in  or  over  specifically  determined 
things,  I  then  considered  the  rights  in  question  as  distin- 
gui.«(hed  by  differences  between  the  degrees  wherein  the  en- 
titled persons  may  use  or  deal  with  the  subjects.  In  other 
words,  I  considered  the  distinction  between  property  or  cfo- 
winiom  (meaning  by  property  or  dominion,  any  right  of  the 
class  in  question  which  gives  to  the  party  entitled  an  inde- 
finite  power  of  using  or  dealing  with  the  subject),  and  ser^ 
vUms  or  easement. 

I  next  considered  the  rights  in  question  as  distinguished 
by  differences  between  their  durations  or  between  the  quan- 
tities of  time  duriug  which  they  are  calculated  to  last. 

Having  considered  the  rights  in  question  as  distinguished 
by  differences  between  the  degrees  wherein  the  entitled 
persons  may  use  or  deal  with  the  subjects,  and  having  con« 
aidered  the  rights  in  question  as  distinguished  by  differenced 
between  their  durations,  I  next  adverted  to  a  distinction 
which  I  found  it  impossible  to  explain,  until  I  bad  treated 
of  the  two  distinctions  to  which  I  have  now  adverted: 
naniely,  the  distinction  between  jm  in  re  propria,  absolute 
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property,  property  pre-eminently  so  called,  or  dominion 
scnsu  atricto,  and  those  various  fractions  of  absolute  pro- 
perty which  are  comprised  by  the  generic  expression  jus  in 
re  olumd. — As  I  endeavoured  to  show,  the  distinction  be- 
tween yV^  in  re  propria,  or  absolute  property,  and  jus  in  re 
aliend,  does  not  quadrate  with  the  two  distinctions  to  which 
I  have  now  adverted :  namely,  the  distinction  between 
rights  in  rem  in  respect  of  differences  between  the  powers 
of  user  severally  annexed  to  them,  and  the  distinction  be- 
tween rights  in  rem  in  respect  of  differences  between  their 
Rcveral  durations.  For  though  absolute  property  is  a  right 
of  unlimited  duration  and  a  right  accompanied  by  a  power 
of  indefinite  user,  certain  rights  in  re  aliend  (as  that,  for 
example,  of  the  emphyteuta,  or  of  tenant  in  fee  simple)  are 
alto  rights  of  unlimited  duration,  and  are  accompanied  with 
a  power  of  user  which  is  not  susceptible  of  exact  circum- 
scription. 

I  lastly  considered  the  rights  in  question  in  so  far  as  they 
are  distinguishable  into  vested  and  contingent :  that  is  to 
•ay,  into  rights  and  chances  ox  possibilities  o{  n^\s. 

And  considering  the  rights  in  question  as  being  vested 
01  present,  as  hemg  perfectly  acquired,  or  as  being  riffhts,  I 
diiitinguished  such  as  are  vested  and  are  accompanied  with 
a  right  to  present  enjoyment  or  exercise,  from  such  as  are 
alio  vested  but  are  not-accompanied  with  a  right  to  present 
enjoyment  or  exercise. 

luiroaucOcm  Having  considered  the  rights  in  question  from 
(WrMiim  oC  the  various  aspects  now  enumerated,  I  proceed  to 
lf¥m$iH9$  consider  them  in  respect  of  their  titles :  meaning 
JL  fw  by  their  titles,  the  facts  or  events  of  which  they 
Are  legal  consequences,  (or  on  which,  by  the  dispositions  of 
Ihtf  law,  they  arise  or  come  into  being,)  and  also  the  facts 
iir  events  on  which,  by  the  dispositions  of  the  law,  they  ter- 
minate or  are  extinguished. 

In  eonsidering  tities,  or  investitive  and  divestitive  facts. 
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I  shall  address  myself  particularly  to  titles  as  engendering 
or  extinguishing  rights  in  ran  considered  per  se :  that  is  to 
say,  as  not  combined  with  rights  in  personam. 

Titles  as  engendering  or  extinguishing  rights  in  personam^ 
and  as  engendering  combinations  (simple  or  complex)  of 
rights  in  rem  and  rights  in  personam^  I  shall  discuss  parti- 
cularly hereafter. 

Title  by  succession  ab  inlcslalo,  and  by  succession  ex  tes- 
tamento^  I  shall  also  pass  over  for  the  present ;  even  in  re- 
spect of  the  cases,  (as,  for  example,  a  specific  legacy)  wherein 
it  engenders  a  singular  or  particular  right  availing  against 
the  world  at  large.  Ff)r  the  acquisition  of  a  particular  right 
(or  of  a  res  singula)  by  descent  or  testament,  cannot  be 
explained  conveniently,  unless  acquisition  by  descent  or  tes- 
tament of  the  university  or  aggregate  of  the  intestate's  or 
testator's  rights  be  also  explained  at  the  saiue  time. 

Being  engaged  with  the  consideration  of  the  liaw  of 
Things,  I  shall  also  for  the  present  i)ostpone  the  considera- 
tion of  titles,  in  so  far  as  they  engender  or  extinguish  status 
or  conditions,  and  in  so  far  as  they  are  any  way  implicated 
with  status  or  conditions. 

Being  engaged  with  the  consideration  of  primary  rights 
and  duties,  I  shall  also  postpone  delicts  considered  as  titles, 
with  the  titles  which  arise  from  delicts  in  the  way  of  conse- 
quence, till  I  come  to  treat  of  the  rights  and  duties  which  I 
style  sanctioning  or  secondary. 

But  though,  in  considering  titles,  I  shall  address  myself 
particularly,  for  the  present,  to  titles  as  engendering  and  ex- 
tinguishing rights  tn  rem  considered  per  se,  I  shall  preface 
my  remarks  on  titles,  as  engendering  and  extinguishing  the 
rights  in  question,  by  certain  remarks  which  apply  to  titles 
generally. 

From  these  remarks,  applicable  to  titles  generally,  I  shall 
proceed  to  the  leading  distinctions  between  titles  as  en- 
gendering or  extinguishing  rights  of  the  class  in  question : 
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though,  in  considering  those  leading  distinctions,  and,  in* 
deed,  throughout  the  course  of  my  present  disquisition,  I 
shall  often  be  obliged  to  advert  to  titles  as  engendering 
rights  of  other  classes. 

Having  made  certain  renuirks  applicable  to  titles  ge- 
nerally, and  on  the  leading  distinqtions  between  titles  as 
engendering  and  extinguishing  the  rights  particularly  in 
question,  I  shall  consider  seriatim  certain  titles,  (as  engen- 
dering and  extinguishing  (that  is)  the  rights  particularly  in 
question,)  which,  in  some  shape  or  other,  are  found  in  every 
system,  and  are  therefore  appropriate  matter  for  General  Ju- 
risprudence. The  titles  which  are  peculiar  to  par<icular 
systems,  or  such  modifications  of  the  titles  common  to  all 
systems  as  are  peculiar  to  particular  systems,  are  foreign  to 
the  subject  and  scope  of  my  Course ;  And  when  I  mention 
J  them,  I  shall  merely  advert  to  them  for  the  purpose  of  il- 

lustration. 

Of  the  titles  which  I  shall  thus  consider  singly  and  seria^ 
tim,  the  following  are  the  principal : 

Ist.  The  acquisition  of  Jus  in  rem  by  occupancy:  i.e.  by 
the  apprehension  or  occupation  of  a  thing  which  has  no 
owner,  with  the  purpose  of  acquiring  it  as  one's  own. 

2ndly.  The  acquisition  otjus  in  rein  by  labour:  i.  e.  by 
labour  expended  on  a  subject  which  has  no  previous  owner, 
or  even  on  a  subject  which  has. 

Srdly.  The  acquisition  of  jus  in  rem  by  accession :  that 
is  to  say,  through  the  medium  of  a  thing  of  which  one  is 
owner  already. 

4thly.  The  acquisition  of  Jus  in  rem  by  occupancy  or 
labour  combined  with  accession. 

5thly.  The  various  modes  of  acquiring  jus  in  rem  which 
fall  under  the  generic  name  of  title  by  alienation :  meaning 
by .  alienation,  the  intentional  and  voluntary  transfer  of  a 
right  (or  of  a  fraction  of  a  right)  by  the  party  in  whom  the 
right  resides,  to  another  party. 

Othly.  The  acquisition  of  jus  in  rem  by  prescription :  the 
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oonsidcration  of  which  title  will  involve  a  previous  consider- 
ation  of  the  so-called  right  of  possession. 

7thly  and  lastly.  Such  modes  of  losinff  rights  as  are  not 
involved  by  implication  in  modes  of  acquiring  them.  For  as 
every  mode  of  acquisition  is  not  derived  from  a  pre-existing 
title,  so  may  a  title  end  without  engendering  another.  Oc- 
cupancy, for  example,  is  not  a  title  derived  from  a  previous 
title :  for  title  by  occupancy,  strictly  and  pre-eminently  so 
called,  is  a  title  consisting  in  the  apprehension  of  what  was 
previously  no  man's,  with  an  intent  to  make  it  one's  own. 
And  so,  where  absolute  property  terminates  by  the  annihi- 
lation of  its  subject,  the  mode  by  which  the  owner  loses 
his  right  is  not  at  the  same  time  a  title  to  a  right  in 
another. 

In  considering  the  titles  to  which  I  have  now  adverted, 
I  shall  commonly  assume  that  the  right  which  is  the  subject 
of  the  acquisition  or  loss,  is  absolute  property,  or  dominion 
strictly  so  called,  over  a  singular  or  particular  thiny  in  the 
proper  acceptation  of  the  name :  noting  from  time  to  time, 
as  I  may  see  occasion,  the  effect  of  the  title  in  question  in 
engendering  or  extinguishing  rights  which  are  not  rights  of 
that  class  or  description. 
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LECTURE  LV. 

Agreeably  to  the  method  or  order  which  I  announced  in 
D1J  last  Lecture,  I  shall  offer  a  few  remarks  applicable  to 
titles  in  general,  before  I  especially  discuss  them  as  engen-* 
dering  or  extinguishing  the  rights  to  which  I  have  now 
adverted. 

Considered  with  reference  to  the  modes  wherein  they  re- 
spectively begin,  or  wherein  the  entitled  persons  are  respec- 
tively invested  with  them.  Rights,  it  appears  to  me,  may  be 
divided  into  two  kinds. 

1*.  Some  are  conferred  by  the  law,  upon  the  persons  in- 
vested with  them,  through  intervening  facts  to  which  it  an- 
nexes them  as  consequences. 

2*.  Others  are  conferred  by  the  law,  upon  the  persons 
invested  with  them,  immediately  or  directly:  that  is  to  say, 
not  through  the  medium  of  any  fact  distinguishable  from 
the  law  or  command  which  confers  or  imparts  the  right. 

Taking  the  term  **  title  "  in  a  large  and  loose  signification, 
(and  also  as  meaning  a  fact  investing  a  person  with  a  right,) 
a  right  of  either  kind  may  be  said  to  begin  in  a  title.  For, 
taking  the  term  **  title,"  with  that  large  and  loose  significa- 
tion, it  is  applicable  to  any  fact  by  which  a  person  is  invested 
with  a  right :  it  is  applicable  to  a  law  or  command  which 
confers  a  right  immediately^  as  well  as  to  an  intervening  fact 
through  which  a  law  or  command  confers  a  right  mediately. 

For,  though,  to  some  purposes,  we  oppose  law  and  fact^ 
a  law  or  other  command  is  of  itself  9k  fact:  And  where  a 
law  confers  a  right  immediately,  the  law  is  the  only  fact 
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whereon  the  right  arises,  and  is  therefore  the  title  (in  the 
large  and  loose  signification  of  that  expression)  by  which 
the  person  is  invested  with  the  right.  For  example :  By  a 
special  act  of  parliament,  a  monopoly,  or  a  right  of  vending 
exclusively  commodities  of  a  given  class,  might  be  granted 
to  a  given  person,  for  his  own  life,  or  for  a  term  of  years. 
Now,  in  this  case,  the  privilege  conferred  by  the  special  act 
of  parliament  might  be  strictly  personal:  that  is  to  say, 
limited  exclusively  to  the  specifically  determined  grantee, 
and  not  transmissible  to  the  heirs  or  assigns  of  the  grantee, 
or  to  any  persons  of  a  given  generic  description. 

And  if  it  were  strictly  personal,  it  might  be  conferred  by 
the  act  immediately  or  directly  :  that  is  to  say,  it  might  not 
be  annexed  by  the  act  to  any  fact  distinguishable  from  the 
act  itself.  And  in  this  case,  the  act  would  be  styled  the 
title  (in  the  loose  signification  of  the  term)  from  which  the 
grantee  derived  the  privilege. 

But,  taking  the  term  ''  title'*  with  a  narrower  and  stricter 
signification,  it  is  not  applicable  to  laws  which  confer  rights 
immediately^  hut  is  applicable  only  to  the  mediate  or  inter^ 
veniny  facts  through  which  rights  are  conferred  by  laws.  In 
respect  of  this  narrower  and  stricter  signification,  the  rights 
of  the  two  kinds  which  I  am  now  considering  may  be  dis- 
tinguished by  the  following  expressions :  A  right  which  is 
annexed  by  a  law  to  a  mediate  or  intervening  fact,  may  be 
said  to  originate  in  a  title :  A  right  which  is  conferred  by  a 
bw  without  the  intervention  of  a  fact  distinct  from  the  law 
that  confers  it,  may  be  said  to  arise  from  the  law  directly 
or  immediately;  to  arise  ipso  jure;  to  arise  by  operation  of 
law,  or  by  mere  operation  of  law. 

"  Rights  «r  leye  immediate,**  "  rights  arising  ipso  Jure,'* 
or  ''rights  arising  by  operation  of  law,"  are  terms  (as  I 
tball  show  hereafter)  which  are  often  misapplied.  They  are 
often  applied  to  rights  (as  I  shall  show  hereafter)  which  are 
annexed  by  the  law  to  mediate  or  interceniny  facts.  And 
the  terms  as  thus  applied,  or  as  thus  nnsapplicd,  denote,  not 
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that  the  rights  in  question  arise  from  the  law  immediately^ 
but  that  the  facts  to  which  they  are  annexed  are  not  facts 
of  certain  classes,  or  that  they  are  annexed  to  certain  facts 
unaccompanied  by  certain  others. 

For  example :  where  a  title  has  not  acquired  a  brief  generic 
name,  the  right  is  said  to  arise  ex  lege  immediate :  that  is 
to  say,  not  from  any  of  certain  titles  which  have  acquired 
such  names,  but  from  a  title  which  is  opposed  to  the  others 
by  that  misexpressive  phrase. 

And  when  heirs  of  certain  classes  are  said  in  the  language 
of  the  Roman  law  to  acquire  the  heritage  ipsojure^  it  is  not 
intended  that  they  acquire  the  heritage  without  the  inter- 
vention of  a  title,  but  that  the  title  through  which  they 
acquire  does  not  comprise  a  certain  fact  which,  in  the  case 
of  heirs  of  other  classes,  is  parcel  of  the  mode  of  acquisi- 
tion :  namely,  aditio  kereditatis,  or  acceptance  of  the  heritage. 

But  when  I  speak  of  a  right  arising  from  the  law  imme- 
diately, arising  ijMO  jure,  or  arising  by  operation  of  law,  or 
mere  operation  of  law,  I  use  the  phrase  with  its  obvious 
and  proper  signification.  I  mean  a  right  conferred  by  a 
law  without  the  intervention  of  a  fact  distinguishable  from 
the  law  that  confers  it.  And  I  oppose  it  to  a  right  conferred 
by  a  law  through  a  title,  or  through  the  intervention  of  a 
fact  which  is  distinguishable  from  the  law,  and  to  which 
the  law  annexes  the  right  as  a  consequence  or  .effect. 

Having  tried  to  suggest  the  distinction  between  rights 
arising  from  titles,  and  rights  arising  from  laws  immedieUefy 
or  directly,  I  will  advert  briefly  to  the  following  topics. 

I  will  first  advert  to  the  nature  of  the  few,  and  compara- 
tively unimportant,  rights,  which  arise  from  the  law  ifnme- 
diately  (in  the  proper  signification  of  the  phrase) :  that  is 
to  say,  not  through  a  fact  distinguishable  from  the  law  by 
which  the  right  is  conferred. 

I  will  then  advert  to  ihefuneUons  of  titles:  or,  in  other 
words,  to  the  reasons  for  which  rights  are  commonly  con- 
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ferrcti  by  laws  through  titles;  and  for  which  facts  of  certain 
descriptions  are  selected  to  serve  as  titles,  in  preference  to 
fioicts  of  other  descriptions. 

The  only  rights  which  arise  from  laws  immediately,  are, 
I  think,  of  the  class  of  rights  which  are  strictly  personal 
privilcffes. 

And  here  I  must  remark,  that  every  privilege  properly  so 
called  is  a  strictly  personal  privilege :  that  is  to  say,  an  ano- 
malous  right  (or  an  anomalous  immunity  from  duty)  which 
18  conferred  by  a  law  (also  called  a  privilege)  on  a  specifi- 
cally determined  person  (individual  or  complex),  as  being 
that  very  person.  For  example :  A  monopoly  granted  to 
Styles,  as  being  the  individual  Styles,  is  a  strictly  personal 
privilege :  It  is  given  to  the  very  individual,  as  being  the 
very  individual,  and  therefore  is  not  assignable  or  trans- 
missible to  his  representatives.  A  monopoly  granted  to  a 
corporate  body,  as  being  that  very  body,  is  also  a  personal 
privilege.  For  it  is  not  exercisable  by  any  but  the  complex 
person  to  whoui  it  is  granted  specifically. 

But  though  every  privilege,  properly  so  called,  is,  as  it 
seems  to  me,  a  strictly  personal  privilege,  the  term  is  ex- 
tended to  certain  anomalous  rights  (or  to  certain  anoma- 
lous immunities  from  duty  or  obligation)  which  are  not 
conferred  on  specifically  determined  persons  as  being  those 
very  persons. 

For  example  :  Certain  so-called  privileges  are  privileffia 
rei^  or  privileges  conferred  on  pradia  :  meaning  hyAprivi' 
Icffium  ret,  or  a  privileyium  conferred  on  a  pradium,  a  pri- 
vilege conferred  on  its  successive  owuers  or  occupants  as 
being  such  owuers  or  occupants. 

And  ol  personal  privileges  (or  of  privileges  conferred  upon 
persons  as  not  being  owners  or  occupants  of  spediiadly 
determined  pradia)  some  are  transmissible  and  assignable 
to  the  heirs  and  alienees  of  the  grantees,  and  are  not  ex- 
dtisively  exercisable  by  the  very  grantees  themselves. 

But,  strictly  speaking,  a  privUe^nm  ret  (or  a  privilege 
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granted  to  the  occupants  of  a  given  pradium)  is  not  a  pri- 
vilege. It  is  not  granted  to  the  parties  as  being  those  very 
parties,  but  as  being  persons  of  a  given  class,  or  as  being 
persons  who  answer  to  a  given  generic  description  ; — as 
being  owners  or  occupants  of  the  pradium  or  parcel  of  land, 
whereon,  by  an  ellipsis,  the  privilege  is  said  to  be  conferred. 

Though  the  class  of  persons  entitled  in  succession  is  com- 
paratively narrow,  the  right  may  be  likened  to  those  ano- 
malous rights  which  are  occasionally  granted  to  extensive 
classes  of  persons :  as,  for  example,  to  soldiers,  to  infants,  or 
to  married  women.  And  in  these  cases  although  the  right, 
as  being  anomalous,  is  styled  singular^  and  tlie  law  confer- 
ring the  right  is  also  styled  singular^  neither  the  anomalous 
right,  nor  the  anomalous  law  conferring  it,  is  deemed  or 
styled  a  privilege. 

For  though  the  law  and  the  right  are  "  exorbitant "  or 
"  eccentric,"  although  the  law  and  the  right  are  "singular"  or 
"  inelegant,"  or  although  they  are  not  in  keeping  or  harmony 
with  the  general  tenor  or  spirit  of  the  legal  system,  the 
right  is  conferred  on  the  parties  as  answering  to  a  generic 
description ;  or  the  right  is  conferred  on  the  parties  as  be- 
longing to  a  class  of  persons,  and  is  not  conferred  on  speci- 
fically determined  persons  as  bearing  their  individual  or 
specific  characters. 

A  so-called  personal  privilege  transmissible  to  heirs  or 
assigns,  is,  in  so  far  as  it  is  so  transmissible,  in  the 
Kame  predicament  with  a  privUcffium  ret.  In  respect  of 
the  person  to  whom  it  is  first  granted,  it  may  be  deemed 
a  privilege.  For,  in  respect  of  that  person,  it  is  granted 
to  a  party  specifically  determined  as  bearing  his  indivi- 
dual or  specific  character.  But,  in  respect  of  the  heirs  of 
that  person,  or  in  respect  of  the  persons  to  whom  he  may 
assign  it,  it  is  not  a  privilege  properly  so  called.  The  law 
confers  it  upon  them,  not  as  being  specifically  determined 
persons,  but  as  being  persons  of  generic  descriptions  or 
classes :  that  is  to  say,  as  being  the  persons  who  answer  to 
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the  description  of  his  heirs,  or  as  being  persons  within  the 
description  of  his  alienees.  And,  accordingly,  although 
the  first  grantee  may  acquire  by  the  law  directly,  it  is 
utterly  impossible  (as  I  shall  show  immediately)  that  his 
heirs  or  alienees  should  take  from  the  law  without  the  in- 
tervention of  a  title. 

Every  privilege  properly  so  called,  is,  therefore,  as  it  seems 
to  me,  a  strictly  personal  privilege :  an  anomalous  or  eccen- 
tric right  (or  an  anomalous  or  eccentric  immunity  from  duty 
or  obligation)  which  is  conferred  on  a  {)erson  specifically 
determined  as  being  that  very  person.  Whether  the  per- 
son be  physical  or  individual,  or  fictitious  and  complex  (or 
composed  of  many  individuals,)  is  irrelative  to  the  matter 
in  hand.  The  essence  of  a  privilege  properly  so  called,  is, 
it  appears  to  me,  this :  that  the  eccentric  or  anomalous  right 
is  conferred  on  a  specific  person,  not  as  belonging  to  a  class 
of  persons,  but  as  bearing  the  specific  character  pecuhar  to 
bim  or  it. 

Now  a  privilege  properly  so  called,  or  a  strictly  personal 
privil^e,  may  be  conferred  by  the  privilege  (as  meaning 
the  law  which  confers  it)  immediately  or  directly  :  that  is 
to  say,  without  the  intervention  of  a  fact  distinguishable 
from  the  law  itself.  All  that  is  necessary  to  the  creation 
of  the  right,  is  the  designation  of  the  specific  person  by  his 
specific  character  or  marks,  and  a  declaration  or  intimation 
that  the  right  shall  reside  in  that  specified  party. 

I  say  that  the  privilege  may  be  conferred  by  the  law 
immediately  or  directly.  For  even  in  the  case  of  a  strictly 
personal  privilege,  the  law  may  confer  the  right  through  a 
Utle.  For  example :  It  may  grant  a  privilege  to  a  person 
now  an  infant  in  ca%e  he  shall  come  of  age.  On  which 
supposition,  the  privilege  will  not  rest  unless  the  infant 
come  of  age ;  and  the  fact  of  his  coming  of  age,  is  therefore 
a  title,  or  investitive  fact,  necessary  to  the  consummation  of 
the  right. 

But  though  a  strictly  personal  privil^e  may  be  coDferred 
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by  the  law  through  a  title,  a  title,  or  investitive  fact,  is  not 
absolutely  necessary  to  the  being  of  the  eccentric  right.  All 
that  is  absolutely  necessary  to  the  existence  of  a  right  of  the 
class,  is  a  mere  designation  in  the  law  of  the  person  on  whom 
it  is  conferred,  coupled  with  some  declaration  or  intimation 
that  that  person  shall  take  it. 

But  where  a  right  is  not  properly  a  privilege,  (or  is  not 
conferred  on  a  specific  person  as  being  that  specific  person,) 
the  right  arises  of  necessity  through  a  title :  through  a  fact 
distinguishable  from  the  law  conferring  the  right,  and  to 
which  the  law  annexes  the  right  as  a  consequence  or  effect. 

For  example :  If  you  acquire  by  occupancy,  or  by  alien- 
ation, or  by  praescription,  you  do  not  acquire  as  being  the 
individual  you,  but  because  you  have  occupied  the  subject, 
or  have  received  it  from  the  alienor,  or  have  enjoyed  it  ad- 
versely for  a  given  time,  agreeably  to  the  provision  of  the 
rule  of  law  which  annexes  the  right  to  a  fact  of  that  de- 
scription. 

And  the  same  may  be  said  of  the  privileges  improperly 
80  called,  which  are  either  prtvilcyia  ret  (or  privileges  an- 
nexed to  pradia),  or  are  so-styled  personal  privileges  passing 
to  heirs  or  alienees.  It  is  as  being  the  occupant  of  the  thing, 
and  not  as  being  the  very  person  who  then  happens  to  oc- 
cupy it,  that  the  occupant  of  the  thing  acquires  the  so-called 
privilege.  And  it  is  as  being  the  heir  or  the  alienee  of  the 
first  grantee,  and  not  as  being  the  very  person  who  is  heir 
or  alienee,  that  the  heir  or  alienee  of  the  first  grantee  takes 
the  privilege  mis-styled  personal. 

In  short,  wherever  the  law  confers  a  right,  not  on  a  spe- 
cific person  as  being  such,  the  law  of  necessity  confers  the 
right  through  the  intervention  of  a  title.  For,  by  the  sup- 
position, the  person  entitled  is  not  determined  by  the  law 
through  any  mark  specifically  peculiar  to  himself.  And  if 
the  right  were  not  annexed  to  a  title,  it  follows  that  the 
person  designed  to  take  it  could  not  be  determined  by  the 
law  at  all. 
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Instead,  therefore,  of  determining  directly,  that  the  right 
shall  vest  or  reside  in  a  specifically  determined  person,  as 
being  such,  the  law  determines  that  the  right  shall  reside 
in  any  person  whatever  who  shall  stand  in  some  given  re- 
lation to  a  fact  of  some  given  class. 

It  is  manifest  that  duties,  as  well  as  rights,  may  arise 
from  the  law  immediate^  or  may  arise  from  the  law  through 
the  intervention  of  facts  to  which  the  law  annexes  them. 

Where  the  duty  is  relative,  it  arises  from  the  very  fact 
which  engenders  the  corresponding  right.  Consequently, 
If  the  right  be  a  privilege  properly  so  called,  the  relative 
doty,  as  well  as  the  right,  may  arise  from  the  law  immedi- 
ately. If  the  right  arise  from  a  title,  the  relative  duty,  as 
well  as  the  right  most  arise  from  a  title  also. 

In  the  case  of  absolute  duties,  the  duty  may  either  be 
imposed  on  a  specified  person  as  such,  or  may  be  imposed 
on  a  person  through  an  intervening  fact.  In  the  first  of 
those  cases,  the  duty  may  be  imposed  by  the  law  immedi- 
ately or  directly.  In  the  latter  of  those  cases,  the  fact 
throngh  which  the  law  imposes  the  duty,  may  also  be  styled 
a  title.  For,  for  the  reasons  which  I  shall  assign  hereafter, 
I  apply  the  term  title  to  every  fact  whatever,  through  which 
the  law  confers  or  extinguishes  a  right,  or  imposes,  or  ex- 
onerates from  a  duty. 

And  what  I  have  said  of  rights  and  duties  in  respect  of 
their  commencement,  will  apply  to  rights  and  duties  in  re- 
spect of  their  termination:  For  a  right  or  a  duty  may  ter- 
minate by  a  specific  provision  of  the  law  exclusively  appli- 
cable to  the  specific  instance:  On  which  supposition,  it 
may  terminate  by  the  law  without  the  intervention  of  a  fact 
distinct  from  the  law  which  extinguishes  it ;  and  it  there- 
fore may  be  said  to  terminate  by  the  mere  operation  of  law. 
Or  the  right  or  the  duty  may  terminate  through,  or  in  con- 
sequence of,  a  fact  to  which  the  law  has  imparted  that 
extinctive  cflTect.     On  which  supposition,  the  right  or  duty 

VOL.  in.  n 


98  LECTURKS   ON 

may  be  said  to  terminate  through,  or  in  consequence  of,  a 

me. 

I  will  now  briefly  advert  to  the  functions  of  Titles  :  or,  in 
other  words,  to  the  reasons  for  which  rights  and  duties  are 
commonly  conferred  and  imposed  through  titles,  and  for 
which  facts  of  some  kinds  are  selected  to  serve  as  titles,  in 
preference  to  facts  of  other  kinds. 

It  is  I  believe  impossible,  that  every  right  and  duty 
should  be  conferred  and  imposed  by  the  law  immediately. 
For,  on  that  supposition,  all  the  rights  and  duties  of  every 
member  of  the  community,  would  be  conferred  and  imposed 
on  every  member  of  the  community  by  a  system  or  body  of 
law  specially  constructed  for  his  peculiar  guidance :  since 
every  right  or  duty  conferred  or  imposed  by  the  law  imme- 
diately, is  conferred  or  imposed  on  a  person  determined  by 
the  law  specifically. 

It  is  only  in  comparatively  few,  and  comparatively  unim- 
portant cases,  that  rights  or  duties  can  be  created  or  extin- 
guished by  the  mere  operation  of  the  law.  Generally  speak- 
ing, rights  must  be  conferred  and  extingxiished,  and  duties 
imposed  or  withdrawn,  through  titles. 

Independently,  therefore,  of  every  other  consideration, 
titles  are  necessary  as  marks  or  signs  to  determine  the  com- 
mencement of  rights  or  duties,  and  to  determine  their  end. 
In  other  words,  titles  determine  the  several  rights,  and  the 
several  duties,  which  respectively  reside  in,  or  are  respec- 
tively incumbent  upon,  the  several  members  of  the  com- 
munity. 

Titles  are  necessary,  because  the  law,  in  conferring  and 
imposing  rights  and  duties,  and  in  divesting  them,  necessa- 
rily proceeds  on  general  principles  or  maxims.  It  confers 
and  imposes  on,  or  divests  from,  persons,  not  as  being  spe- 
cifically determined,  but  as  belonging  to  certain  classes. 
And  tile  title  determines  the  person  to  the  class. 

But  though  the  facts  which  serve  as  titles  mark  the  be- 
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ginnings  nnd  endings  of  rights  and  duties,  it  is  not  (gene- 
rally  speaking)  for  that  reason  only  thnt  lite  law  imparts  to 
those  facts  their  creative  and  extinctive  effects. 

Independently  of  a  given  title  serving  as  such  a  mark, 
there  is  generally  another  reason  why  it  is  selected  as  a  title: 
A  reason  founded  on  utility,  partial  or  geneml,  well  or  ill 
understood.  It  is  deemed  expedient  that  the  given  fact  should 
perform  the  functions  of  a  title,  in  preference  to  other  facts, 
which,  as  mere  marks,  might  perhaps  perform  the  functions 
equally  well.  For  example :  Considering  a  title  as  a  mere 
mark  determining  the  conuuencement  of  a  right,  it  would 
be  utterly  indifferent  whether  a  man's  lands  and  goods  passed 
on  his  decease  to  his  children  or  to  his  remoter  relations. 

But  for  certain  reasons  founded  on  obvious  utility,  his 
lands  and  goods  generally  pass  to  his  children  in  preference 
to  his  remoter  relations. 
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NOTES. 

Me^HiNffs  </  the  word  Privilege  in  English  Law. 

\ttWiU^  ucver  deaotes,  as  it  did  in  the  Roman  Law^  a  law  : 
U  MMUH^iuH^  9ccoi$  to  denote  a  riff  hi  enjoyed  by  a  peculiar  elass : 
lu  thU  ^um>  it  belong  to  the  Law  of  Persons :  Sometimes  it 
«^HHu«i  W  dc*H>t^  lights  enjoyed  by  the  subject  against  the  Sove- 
ivi||U«     Origiu  of  this  meaning. 

(^^  imi^y  **  Liberty  ;"*  "  Limitation  of  sovereign  power." 
Mv*M>|K>iM?^*     Ante,  "  Jus  in  re  et  ad  remJ'^ 


liemarks  on  Terms. 
{Mi€<iwk  /v  lA^  term  '^  Title,"  as  used  by  the  English  Launders. 
'iHuH^H  it  U^uotea  the  facts  to  which  the  law  annexes  rights, 
\\  vW^  ^h4  vkHH>te  completely  the  facts  through  which  it  deter- 

W  kKHV  ttM>  iWt  which  determines  a  right  does  not  at  the  same 
UUM^  ^4M^  vvuiiu^ucement  to  another,  the  term  ^'  title"  does  not 
HM^\  W  it.  b\irther«  it  is  not  applicable  to  facts  as  engender- 
VU^  ^  v^tiu|Kui)ihi»g  duties,  be  they  relative  or  be  they  absolute. 

^il^\M*  «^Hv4ti0r  U4I0  of  the  word  ''  title,"  by  English  Lawyers,  see 

'4^v^  Miukp  objections  apply  to  ''  mode  of  acquisition."  We  can- 
U^  MiAk  v4'  imH^uiriug  a  duty.  Nor  will  acquisition .  apply  to  the 
^4m^vu^i^vi44  s^  a  rij^ht  or  duty.     [Mr.  Bentham's  suggestions; 

*4WWi^  Nva.  i.  p.  »8at] 

%  I^^Wiui.  hiu4>,  :  pp,  229-292. 

\  ''  l^\.  kWMllMUu't  suggestions  "  are  in  favour  of  "  une  s^e  de  mots  qui 
^  vS^H^t^H^^WMi «  VH4  uu  uom  pour  le  genre^  et  des  teraies  spddfiquet  sub- 
vMivk^V4v%  (SviMMk  W  iiH>t  tUre^  la  ramification  logique  s'anvte  au  premier 
kvA%-  ^Vu^  U\^\hmi  tW  titres,'*  etc.  The  terms  suggested  by  Mr.  Bentham 
^^y  i^4i^Vs(  ^u  \^  fUk>wing  tabular  form,  in  the  mnigiu  of  the  book. 

Dispositive 

! 

I  .    I    . 

^u\s«U^^\^  Divestitive 


SSsM^^vw      (VM|H^^^>1^  Destitulive.     Exonerative. 

Privative. 
^V«  V^*^^^'^  v*^i(M»H  H>  Ibete  tenns  will  b«  found  further  on.— 5.  A, 
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I  shall  u«c  iiile  in  the  large  sense  wliieh  I  have  already  an- 
nexed to  the  term :  i.e.  ma  denoting  any  fact  through  which  the 
law  invests  or  divests  a  right,  or  im|)08es  or  withdraws  a  duty. 


Tiiuius,  by  Blackstone,  denotes  divestitive  as  well  as  investitive 
events. 

1.  ruulus. 

2.  Duration  of  right  (including  certainty  or  continuity  of  ter- 
mination). 

3.  Commencement,  whether  of  right  or  enjoyment,  (and  then 
determination  of  preceding  rights.) 

4.  Severally  and  commonly. 

5.  Extent  of  right  in  respect  of  power  of  using,  deriving  ser- 
vices from,  or  dealing  with  the  subject. 

Qusere.  Whether  power  of  aliening  (which  as  against  succes- 
sors is  a  sort  of  annihilation)  belong  to  this,  or  to  duration  ? 

Things,  or  subjects  of  rights  also  considered  under  this  last 
bead. — Marginal  Note  in  Blackstone,  vol.  ii.  chap.  23,  p.  381. 


Terminology, 

I  shall  use  indifferently,  ''  mode  of  acquisition,  title,  cause,  in- 
vestitive event,''  etc.:  unless  I  attach  specially  a  more  special 
meaning.'^ 

Various  circumlocutions,  after  the  manner  of  the  Roman  Law- 
yers, may  also  be  used.     They  have  no  settled  generic  terms. 

"  Jurium  amissionis  causae.''     "  Solutio,  extinctio,  etc.  etc."t 

No  settled  name,  in  the  Roman  law,  for  facts  determining  rights 
ind  duties. 

By  Roman  Lawyers,  and  in  the  language  of  the  derivative 
systems,  tiiulus  never  means  a  iiile  in  the  sense  of  mode  of  ac- 
quisition. 

The  names  of  TUmtt  ought  to  be  the  names  of  the  incidents 
which  give  rise  to  rights  and  obligations,  and  not  of  the  rights 
and  obligations  themselves,  or  of  their  subjects. 

''  TUulmi ''  is  applicable  to  the  incidents  which  give  rise  to  Jwrm 
ad  Rem,  as  well  as  to  those  which  beget  Jura  in  Re :  But  is  nai 

•  Mackrldcj.  vol  iL  p.  40.  t  Hugo,  Oesch.  pp.  249.  S7«. 
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applicable  to  incidents  as  begetting  obligations^  whether  they  be 
absolute  or  relative,  or  whether  they  correspond  with  Jus  in  Re 
or  Jus  ad  Rem.  Nor  is  it  applicable  to  incidents  which  put  an 
end  to,  or  to  incidents  as  putting  an  end  to,  either  rights  or 
obligations.  *'  Modes  in  which  obligations  are  extinguished  or 
removed"  seems  to  be  the  only  expression  in  the  Roman  law  for 
this  purpose ;  and  that  only  applies  to  obligations,  striata  sensu.^ 
Similar  remark  made  before,  about  capacities  and  faculties. 

Objections  to  the  term  Title  in  tlie  sense  of  the  English  Law- 
yers ; — 

1.  That  though  it  denotes  the  incident  which  gives  begin- 
ning to  a  right,  it  does  not  denote  the  incident  which  puts  an 
end  to  it,  or  only  by  implication ;  (connotes  but  not  denoX/esk) : 

2.  That  it  only  connotes  the  incident  as  giving  origin  to  the 
corresponding  obligation,  and  as  putting  an  end  to  it. 

There  is  the  same  objection  to  '' Acquisition,''  or  Modus  ac* 
quirendi.  In  the  sense  in  which  the  term  ''  T^ulus "  is  used 
by  the  Roman  Lawyers,  it  denotes,  not  a  mode  of  acquisition,  but 
a  condition  necessary  to  the  efficacy  of  a  mode  of  acquisition : 
viz.  tradition  (or  rather  the  incident  of  which  tradition  is  the  evi- 
dence). "  Causa  remotior :  Consideration."  (See  Table  II., /?05/.) 

Another  objection  to  "  title  "  (and  |)erhaps  to  "  mode  of  acquis 
sition")  is, — that  it  is  partial,  even  with  regard  to  the  incidents 
which  give  beginning  to  rights.  It  is  not  applicable  to  the  inci- 
dents which  give  beginning  to  Jura  ad  Rem.  {Sed  Qe.) 

The  Roman  Lawyers  seem  to  extend  *'  acquisition "  to  rights 
ex  contractu  and  qtuisi  ex  contractu,  and  even  to  rights  ex  delicto, 
.  Objection  to  "investitive  and  divestitive  incidents";  that  in 
common  language  "  vest,"  "  invest,"  etc.,  only  apply  to  vested 
rights. 

"Modes  (or  Incidents)  in  which  Rights,  and  Obligations,  begin, 
and  end,"  avoid  all  these  inconveniences ;  extending  even  to  the 
obligatioiis  which  begin  in  crimes. 

Mode,  like  title  or  incident,  denotes,  properly,  the  fact  stripped 
of  its  evidentiary  and  other  conditional  matter. 

*  Hugo,  Gesch.  p.  268.     Blondesu,  vi. 
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LECTURE   LVI. 

CJoHTiNUiNo  the  disquisition  concerning  Titles  in  general, 
which  I  began  in  my  last  Lecture,  I  would  remark,  that 
titles  (or  the  facts  through  which  the  law  confers  and  divests 
rights,  or,  through  which  the  law  imposes  and  withdraws 
duties)  are  divisible  into  simple  and  complex. 

A  title  mav  consist  of  a  fact  which  is  deemed  one  and 
imKvisible :  Or  a  title  may  consist  of  a  fact  which  is  not 
deemed  one  and  indivisible,  but  is  esteemed  a  number  of 
single  and  indivisible  facts  compacted  into  a  collective 
whole.* 

And  here  it  is  obvious  to  remark,  that  every  title  is  really 
complex.  In  the  case,  for  example,  of  acquisition  by  occu- 
pancy, (which  perhaps  is  the  least  complex  of  all  titles,)  the 
title,  though  deemed  simple,  consists,  at  the  least,  of  three 
distinguishable  facta:  namely,  the  negative  fact  that  the 
subject  occupied  has  no  previous  owner ;  the  positive  fact 
of  the  occupation,  or  of  the  apprehension  or  taking  posses- 
sion of  the  subject ;  and  the  positive  fact  of  the  intention, 
on  the  part  6f  the  occupant,  of  appropriating  the  subject  to 
himself: — animus  rem  sibi  habendi. 

Nay,  each  of  the  simpler  facts  into  which  a  title  deemed 
simple  is  immediately  resolvable,  may  itself  be  resolved  into 
&ct8  which  are  still  more  simple  or  elementary.  The  nega- 
tive fact,  for  example,  that  the  thing  acquired  by  occupancy 
is  res  nmllims,  is  the  absence  or  negation  of  that  multitude 
of  facta  which  are  imported  by  the  positive  fact  of  a  thing 

•  BeniKain,  Traits,  toI.  i.  p,  273. 
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the  medium  of  tiUes,  (except  in  the  comparatively  few,  and 
comparatively  unimportant,  cases,  wherein  rights  and  duties 
are  conferred  and  imposed  by  the  law  immediate^  or  are  di- 
vested  and  withdrawn  by  the  law  immediate,)  that  the  re- 
spective rights  and  duties  of  the  several  members  of  the 
community  are  distributed  or  assigned.  Setting  aside  those 
comparatively  few,  and  comparatively  unimportant  cases, 
persons  are  invested  and  burthcned  with  rights  and  duties, 
or  arc  divested  and  discharged  of  rights  and  duties,  pot  as 
being  determined  by  their  specific  or  peculiar  characters, 
but  as  belonging  to  classes  of  persons.  And  it  is  through 
the  medium  of  the  various  titles,  that  they  are  determined 
respectively  to  those  various  classes. 

But,  as  I  also  remarked  in  my  last  lecture,  it  is  seldom 
that  a  right  or  duty  is  annexed  to  a  title,  or  that  a  right  or 
duty  is  divested  or  withdrawn  by  a  title,  merely  because 
the  title  serves  as  such  a  mark.  For,  if  the  title  merely 
served  as  a  mark  to  fix  the  commencement  or  determination 
of  the  right  or  duty,  almost  any  fact  might  serve  the  turn 
as  well  as  the  fact  which  is  the  title.  There  are  generally 
certain  reasons,  derived  from  the  nature  of  the  fact  which 
serves  as  a  title,  why  such  or  such  a  right  should  be  an- 
nexed to  that  fact  rather  than  another,  why  such  or  such  a 
duty  should  be  annexed  to  that  fact  rather  than  another, 
or  whv  that  fact  rather  than  another  should  divest  such  or 
such  a  right  or  duty. 

In  short,  a  title  serves  to  mark^  that  this  or  that  persoa 
has  been  invested  or  burtheued  with  this  or  that  right  or 
this  or  that  duty :  or  a  title  serves  to  mark,  that  this  or  that 
person  has  been  divested  of,  or  exonerated  from,  this  or 
that  right  or  this  or  that  duty.  But,  independently  of  its 
use  in  serving  as  such  a  mark,  there  are  generally  or  always 
reasons,  derived  from  the  nature  of  the  fact  which  tt  the 
title,  why  the  given  person  should  be  ao  invested  or  bur- 
thened,  (or  should  be  so  divested  or  exonerated,)  through, 
or  in  consequence  of,  that  very  fact 
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by  the  law  through  a  title,  a  title,  or  investitive  fact,  is  not 
absolutely  necessary  to  the  being  of  the  eccentric  right.  All 
that  is  absolutely  necessary  to  the  existence  of  a  right  of  the 
class,  is  a  mere  designation  in  the  law  of  the  person  on  whom 
it  is  conferred,  coupled  with  some  declaration  or  intimation 
that  that  person  shall  take  it. 

But  where  a  right  is  not  properly  a  privilege,  (or  is  not 
conferred  on  a  specific  person  as  being  that  specific  person^ 
the  right  arises  of  necessity  through  a  title :  through  a  fact 
distinguishable  from  the  law  conferring  the  right,  and  to 
which  the  law  annexes  the  right  as  a  consequence  or  effect. 

For  example :  If  you  acquire  by  occupancy,  or  by  alien- 
ation,  or  by  prsescription,  you  do  not  acquire  as  being  the 
individual  you,  but  because  you  have  occupied  the  subject, 
or  have  received  it  from  the  alienor,  or  have  enjoyed  it  ad- 
versely for  a  given  time,  agreeably  to  the  provision  of  the 
rule  of  law  which  annexes  the  right  to  a  fact  of  that  de- 
scription. 

And  the  same  may  be  said  of  the  privileges  improperly 
80  called,  which  are  either  privUeyia  ret  (or  privileges  an- 
nexed to  pradia),  or  are  so-styled  personal  privileges  passing 
to  heirs  or  alienees.  It  is  as  being  the  occupant  of  the  thing, 
and  not  as  being  the  very  person  who  then  happens  to  oc- 
cupy it,  that  the  occupant  of  the  thing  acquires  the  so-called 
privilege.  And  it  is  as  being  the  heir  or  the  alienee  of  the 
first  grantee,  and  not  as  being  the  very  person  who  is  heir 
or  alienee,  that  the  heir  or  alienee  of  the  first  grantee  takes 
the  privilege  mis-styled  personal. 

In  short,  wherever  the  law  confers  a  right,  not  on  a  spe- 
cific person  as  being  such,  the  law  of  necessity  confers  the 
right  through  the  intervention  of  a  title.  For,  by  the  sop- 
position,  the  person  entitled  is  not  determined  by  the  law 
through  any  mark  specifically  peculiar  to  himself.  And  if 
the  right  were  not  annexed  to  a  title,  it  follows  that  the 
person  designed  to  take  it  could  not  be  determined  by  the 
law  at  all. 
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Instead,  therefore,  of  determining  directly,  that  the  right 
shall  vest  or  reside  in  a  specifically  determined  person,  as 
1)eing  snch,  the  law  determines  that  the  right  shall  reside 
in  any  person  whate\*er  who  shall  stand  in  some  given  re- 
lation to  a  fact  of  some  given  class. 

It  is  manifest  that  duties,  as  well  as  rights,  may  arise 
from  the  law  immediate,  or  may  arise  from  the  law  through 
the  intervention  of  facts  to  which  the  law  annexes  them. 

Where  the  duty  is  relative,  it  arises  from  the  very  fact 
which  engenders  the  corresponding  right.  Consequently, 
If  the  right  be  a  privilege  properly  so  called,  the  relative 
duty,  as  well  as  the  right,  may  arise  from  the  law  immedi- 
ately. If  the  right  arise  from  a  title,  the  relative  duty,  as 
well  as  the  right  must  arise  from  a  title  also. 

In  the  case  of  absolute  duties,  the  duty  may  either  be 
imposed  on  a  specified  person  as  such,  or  may  be  imposed 
on  a  person  through  nn  intervening  fact.  In  the  first  of 
those  cases,  the  duty  may  be  imposed  by  the  law  immedi- 
ately  or  directly.  In  the  latter  of  those  cases,  the  fact 
through  which  the  law  imposes  the  duty,  may  also  be  styled 
a  title.  For,  for  the  reasons  which  I  shall  assign  hereafter, 
I  apply  the  term  title  to  every  fact  whatever,  throMgh  which 
the  law  confers  or  extinguishes  a  right,  or  imposes,  or  ex- 
onerates from  a  duty. 

And  what  I  have  said  of  rights  and  duties  in  respect  of 
their  commencement,  will  apply  to  rights  and  duties  in  re- 
spect of  their  termination:  For  a  right  or  a  duty  may  ter- 
minate by  a  specific  provision  of  the  law  exclusively  appli- 
cable to  the  specific  instance:  On  which  supposition,  it 
may  terminate  by  the  law  without  the  intervention  of  a  fact 
distinct  from  the  law  which  extinguishes  it ;  and  it  there- 
fore may  be  said  to  terminate  by  the  mere  operation  of  law. 
Or  the  right  or  the  duty  may  terminate  through,  or  in  con- 
sequence of,  a  fact  to  which  the  law  has  imparted  that 
extinctive  effect.     On  which  supposition,  the  right  or  duty 
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ginnings  nnd  endings  of  rights  and  duties,  it  is  not  (gene- 
rally speaking)  for  that  reason  only  thnt  the  law  imparts  to 
those  facts  their  creative  and  extinctive  effects. 

Independently  of  a  given  title  serving  ns  such  a  mark, 
there  is  generally  another  reason  why  it  is  selected  as  a  title: 
A  reason  founded  on  utility,  partial  or  general,  well  or  ill 
understood.  It  is  deemed  expedient  that  the  given  fact  should 
perform  the  functions  of  a  title,  in  preference  to  other  facts, 
which,  as  mere  marks,  nught  perhaps  perform  the  functions 
equally  well.  For  example :  Considering  a  title  as  a  mere 
mark  determining  the  commencement  of  a  right,  it  would 
be  utterly  indifferent  whether  a  man's  lands  and  goods  passed 
on  bis  decease  to  bis  children  or  to  his  remoter  relations. 

But  for  certain  reasons  founded  on  obvious  utility,  his 
lands  and  goods  generally  pass  to  his  children  in  preference 
to  his  remoter  relations. 


H  2 
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NOTES. 


Meanings  of  the  word  Privilege  in  English  Law. 

Privilege  never  denotes^  as  it  did  in  the  Roman  Law,  a  law : 
It  sometimes  seems  to  denote  a  right  enjoyed  by  a  peculiar  elass : 
In  this  sense  it  belongs  to  the  Law  of  Persons :  Sometimes  it 
seems  to  denote  rights  enjoyed  by  the  subject  against  the  Sove- 
reign.    Origin  of  this  meaning. 

[Sec  ante,  "Liberty;"'  "Limitation  of  sovereign  power." 
Monopolies.'!'     Ante,  "  Jus  in  re  et  ad  rem*'^ 


liemarks  on  Terms. 
Objection  to  the  term  "  Title^^  as  tised  by  the  English  Lawyers. 

Though  it  denotes  the  facts  to  which  the  law  annexes  rights, 
it  does  not  denote  completely  the  facts  through  which  it  deter- 
mines rights. 

Where  the  fact  which  determines  a  right  does  not  at  the  same 
time  give  commencement  to  another,  the  term  "title"  does  not 
apply  to  it.  Further,  it  is  not  applicable  to  facts  as  engender- 
ing or  extinguishing  duties,  be  they  relative  or  be  they  absolute. 

[For  another  use  of  the  word  "  title,"  by  English  Lawyers,  see 
Table  II.  post."] 

The  same  objections  apply  to  "  mode  of  acquisition."  We  can- 
not talk  of  acquiring  a  duty.  Nor  will  acquisition  apply  to  the 
termination  of  a  right  or  duty.  [Mr.  Bentham's  suggestions ; 
Traits,  vol.  i.  p.  280.t] 

•  Bentham,  Princ. :  pp.  229-292. 

f  "  Mr.  Bentham*8  suggestions  "  are  in  favour  of  "  une  sdrie  de  mots  qui 
•e  oorrespondent ;  ou  un  nom  pour  le  genre^  et  des  termes  sp^fiques  sub- 
ordonn^.  Prenez  le  mot  Hire,  la  ramification  logique  s'arrC-te  au  premier 
pas.  Point  d'espcces  de  titres,"  etc.  The  terms  suggested  by  Mr.  Bentham 
are  arranged  in  the  following  tabular  form,  in  the  maigiu  of  the  book. 

Dispositive 

! 

I  I 

Investitive  Divestitive 

I  I 


Collative.     Impositive.  Destitutive.     Exonerative. 

Privative. 
Mr.  Austin's  objection  to  tliese  terms  will  be  found  further  on. — S.  A. 
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I  shall  u«c  iiile  in  the  large  sense  which  I  have  already  an- 
nexed to  the  term :  i.e.  mb  denoting  any  fact  through  which  the 
law  invests  or  divests  a  right,  or  im|)08es  or  withdraws  a  duty. 


TUuIus,  by  Blackstone,  denotes  divestitive  as  well  as  investitive 
events. 

1.  ruulus. 

2.  Duration  of  right  (including  certainty  or  continuity  of  ter- 
mination). 

3.  Commencement,  whether  of  right  or  enjoyment,  (and  then 
determination  of  preceding  rights.) 

4.  Severally  and  commonly. 

5.  Extent  of  right  in  respect  of  power  of  using,  deriving  ser- 
vices from,  or  dealing  with  the  subject. 

Qusere.  Whether  power  of  aliening  (which  as  against  succes- 
sors is  a  sort  of  annihilation)  belong  to  this,  or  to  duration? 

Things,  or  subjects  of  rights  also  considered  under  this  last 
head. — Marginal  Note  in  Blackstone,  vol.  ii.  chap.  23,  p.  381. 


Terminology. 

I  shall  use  indifferently,  ''  mode  of  acquisition,  title,  cause,  in- 
vestitive event,''  etc.:  unless  I  attach  specially  a  more  special 
meaning.'^ 

Various  circumlocutions,  after  the  manner  of  the  Roman  Law- 
yers, may  also  be  used.     They  have  no  settled  generic  terms. 

"  Jurium  amissionis  causae."     "  Solutio,  extinctio,  etc.  etc.''t 

No  settled  name,  in  the  Roman  law,  for  facts  determining  rights 
ind  duties. 

By  Roman  Lawyers,  and  in  the  language  of  the  derivative 
systems,  tiiulus  never  means  a  title  in  the  sense  of  mode  of  ac- 
quisition. 

The  names  of  TVuU  ought  to  be  the  names  of  the  incidents 
which  give  rise  to  rights  and  obligations,  and  not  of  the  rights 
and  obligations  themselves,  or  of  their  subjects. 

''  TUmhu  **  is  applicable  to  the  incidents  which  give  rise  to  yum 
md  Rem,  as  well  as  to  those  which  beget  Jwra  in  Re :  But  is  imI 

•  Mackrldej.  vol  iL  p.  40.  t  Hugo,  Oesch.  pp.  249.  S7«. 
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applicable  to  incidents  as  begetting  obligations^  whether  they  be 
absolute  or  relative,  or  whether  they  correspond  with  Jus  in  Re 
or  Jus  ad  Rem.  Nor  is  it  applicable  to  incidents  which  put  an 
end  to,  or  to  incidents  as  putting  an  end  to,  either  rights  or 
obligations.  ''  Modes  in  which  obligations  are  extinguished  or 
removed,"  seems  to  be  the  only  expression  in  the  Roman  law  for 
this  purpose ;  and  that  only  applies  to  obligations,  stricto  sensu.^ 
Similar  remark  made  before,  about  capacities  and  faculties. 

Objections  to  the  term  Title  in  ttie  sense  of  the  English  Law- 
yers :— 

1.  That  though  it  denotes  the  incident  which  gives  begin- 
ning to  a  right,  it  does  not  denote  the  incident  which  puts  an 
end  to  it,  or  only  by  implication ;  (connotes  but  not  deuoX/es)  : 

2.  That  it  only  connotes  the  incident  as  giving  origin  to  the 
corresponding  obligation,  and  as  putting  an  end  to  it. 

There  is  the  same  objection  to  ''Acquisition,''  or  Modus  ac^ 
quirendi.  In  the  sense  in  which  the  term  ''  TUulus "  is  used 
by  the  Roman  Lawyers,  it  denotes,  not  a  mode  of  acquisition,  but 
a  condition  necessary  to  the  efficacy  of  a  mode  of  acquisition : 
vis.  tradition  (or  rather  the  incident  of  which  tradition  is  the  evi- 
dence). '' Causa  remotior :  Consideration."  (See  Table  II., /w*/.) 

Another  objection  to  "  title  "  (and  perhaps  to  "  mode  of  acqui- 
silion")  is, — that  it  is  partial,  even  with  regard  to  the  incidents 
which  give  beginning  to  rights.  It  is  not  applicable  to  the  inci- 
dents which  give  beginning  to  Jura  ad  Rem.  {Sed  Qe.) 

The  Roman  Lawyers  seem  to  extend  "  acquisition  "  to  rights 
ex  contractu  and  quasi  ex  contractu,  and  even  to  rights  ex  delicto. 
.  Objection  to  "investitive  and  divestitive  incidents";  that  in 
common  language  "  vest,"  "  invest,"  etc.,  only  apply  to  vested 
rights. 

** Modes  (or  Incidents)  in  which  Rights,  and  Obligations,  begin, 
and  end,"  avoid  all  these  inconveniences ;  extending  even  to  the 
obligations  which  begin  in  crimes. 

Mode,  like  title  or  incident,  denotes,  properly,  the  fact  stripped 
of  its  evidentiary  and  other  conditional  matter. 

*  Hugo,  Gesch.  p.  268.     Blondeau,  vi. 
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LECTURE   LVI. 

CoHTiNUiNo  the  disquisition  concerning  Titles  in  general, 
which  I  began  in  my  last  Lecture,  I  would  remark,  that 
titles  (or  the  facts  through  which  the  law  confers  and  divests 
rights,  or,  through  which  the  law  imposes  and  withdraws 
duties)  are  divisible  into  simple  and  complex. 

A  title  may  consist  of  a  fact  which  is  deemed  one  and 
indivisible :  Or  a  title  may  consist  of  a  fact  which  is  not 
deemed  one  and  indivisible,  but  is  esteemed  a  number  of 
single  and  indivisible  facts  compacted  into  a  collective 
whole.* 

And  here  it  is  obvious  to  remark,  that  every  title  is  really 
complex.  In  the  case,  for  example,  of  acquisition  by  occu- 
pancy, (which  perhaps  is  the  least  complex  of  all  titles,)  the 
title,  though  deemed  simple,  consists,  at  the  least,  of  three 
distinguishable  fact«:  namely,  the  negative  fact  that  the 
subject  occupied  has  no  previous  owner ;  the  positive  fact 
of  the  occupation,  or  of  the  apprehension  or  taking  posses- 
sion of  the  subject ;  and  the  positive  fact  of  the  intention, 
on  the  part  6f  the  occupant,  of  appropriating  the  subject  to 
himself: — animus  retn  sibi  kabendi. 

Nay,  each  of  the  simpler  facts  into  which  a  title  deemed 
simple  is  immediately  resolvable,  may  itself  be  resolved  into 
&cts  which  are  still  more  simple  or  elementary.  The  nega- 
tive fact,  for  example,  that  the  thing  acquired  by  occupancy 
is  res  nmllims,  is  the  absence  or  negation  of  that  multitude 
of  (iBcts  which  are  imported  by  the  positive  fact  of  a  thing 

•  Benihaiu,  Traits,  toI.  i.  p.  S7S. 
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by  the  law  through  a  title,  a  title,  or  investitive  fact,  is  not 
absolutely  necessary  to  the  being  of  the  eccentric  right.  All 
that  is  absolutely  necessary  to  the  existence  of  a  right  of  the 
class,  is  a  mere  designation  in  the  law  of  the  person  on  whom 
it  is  conferred,  coupled  with  some  declaration  or  intimation 
that  that  person  shall  take  it. 

But  where  a  right  is  not  properly  a  privilege,  (or  is  not 
conferred  on  a  specific  person  as  being  that  specific  person,) 
the  right  arises  of  necessity  through  a  title :  through  a  fact 
distinguishable  from  the  law  conferring  the  right,  and  to 
which  the  law  annexes  the  right  as  a  consequence  or  effect. 

For  example :  If  you  acquire  by  occupancy,  or  by  alien- 
ation, or  by  praescription,  you  do  not  acquire  as  being  the 
individual  you,  but  because  you  have  occupied  the  subject, 
or  have  received  it  from  the  alienor,  or  have  enjoyed  it  ad- 
versely for  a  given  time,  agreeably  to  the  provision  of  the 
rule  of  law  which  annexes  the  right  to  a  fact  of  that  de- 
scription. 

And  the  same  may  be  said  of  the  privileges  improperly 
80  called,  which  are  either  privUeyia  ret  (or  privileges  an- 
nexed to  pradia),  or  are  so-styled  personal  privileges  passing 
to  heirs  or  alienees.  It  is  as  being  the  occupant  of  the  thing, 
and  not  as  being  the  very  person  who  then  happens  to  oc- 
cupy it,  that  the  occupant  of  the  thing  acquires  the  so- called 
privilege.  And  it  is  as  being  the  heir  or  the  aUenee  of  the 
first  grantee,  and  not  as  being  the  very  person  who  is  heir 
or  alienee,  that  the  heir  or  alienee  of  the  first  grantee  takes 
the  privilege  mis-styled  personal. 

In  short,  wherever  the  law  confers  a  right,  not  on  a  spe- 
cific person  as  being  such,  the  law  of  necessity  confers  the 
right  through  the  intervention  of  a  title.  For,  by  the  sup- 
pomtion,  the  person  entitled  is  not  determined  by  the  law 
through  any  mark  specifically  peculiar  to  himself.  And  if 
the  right  were  not  annexed  to  a  title,  it  follows  that  the 
person  designed  to  take  it  could  not  be  determined  by  the 
law  at  all. 
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Instead,  therefore,  of  determining  directly,  that  the  right 
shall  vest  or  reside  in  a  specifically  determined  person,  as 
Ijeing  such,  the  law  determines  that  the  right  shall  reside 
in  any  person  whate\'er  who  shall  stand  in  some  given  re- 
lation to  a  fact  of  some  given  class. 

It  is  manifest  that  duties,  as  well  as  rights,  may  arise 
from  the  law  immediate,  or  may  arise  from  the  law  through 
the  intervention  of  facts  to  which  the  law  annexes  them. 

Where  the  duty  is  relative,  it  arises  from  the  very  fact 
which  engenders  the  corresponding  right.  Consequently, 
If  the  right  be  a  privilege  properly  so  called,  the  relative 
doty,  as  well  as  the  right,  may  arise  from  the  law  immedi- 
ately. If  the  right  arise  from  a  title,  the  relative  duty,  as 
well  as  the  right  must  arise  from  a  title  also. 

In  the  case  of  absolute  duties,  the  duty  may  either  be 
imposed  on  a  specified  person  as  such,  or  may  be  imposed 
on  a  person  through  an  intervening  fact.  In  the  first  of 
those  cases,  the  duty  may  be  imposed  by  the  law  immedi- 
ately or  directly.  In  the  latter  of  those  cases,  the  fact 
through  which  the  law  imposes  the  duty,  may  also  be  styled 
a  iit/e.  For,  for  the  reasons  which  I  shall  assign  hereafter, 
I  apply  the  term  tif/e  to  every  fact  whatever,  throngh  which 
the  law  confers  or  extinguishes  a  right,  or  imposes,  or  ex- 
onerates from  a  duty. 

And  what  I  have  said  of  rights  and  duties  in  respect  of 
their  commencement,  will  apply  to  rights  and  duties  in  re- 
spect of  their  termination:  For  a  right  or  a  duty  may  ter* 
minate  by  a  specific  provision  of  the  law  exclusively  appli- 
cable to  the  specific  instance:  On  which  supposition,  it 
may  terminate  by  the  law  without  the  intervention  of  a  fact 
distinct  from  the  law  which  extinguishes  it ;  and  it  there- 
fore may  be  said  to  terminate  by  the  mere  operation  of  law. 
Or  the  right  or  the  duty  may  terminate  through,  or  in  con- 
sequence of,  a  fact  to  which  the  law  has  imparted  that 
extinctive  effect.     On  which  supposition,  the  right  or  duty 
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may  be  said  to  terminate  through,  or  in  consequence  of,  a 
tiUe. 

I  will  now  briefly  advert  to  the  functions  of  Titles :  or,  in 
other  words,  to  the  reasons  for  which  rights  and  duties  are 
commonly  conferred  and  imposed  through  titles,  and  for 
which  facts  of  some  kinds  are  selected  to  serve  as  titles,  in 
preference  to  facts  of  other  kinds. 

It  18  I  believe  im|X)ssible,  that  every  right  and  duty 
should  be  conferred  and  imposed  by  the  law  immediately. 
For,  on  that  supposition,  all  the  rights  and  duties  of  every 
member  of  the  community,  would  be  conferred  and  imposed 
on  every  member  of  the  community  by  a  system  or  body  of 
Uw  specially  constructed  for  his  peculiar  guidance :  since 
every  right  or  duty  conferred  or  imposed  by  the  law  imme- 
fliateiy,  is  conferred  or  imposed  on  a  person  determined  by 
the  law  specifically. 

It  is  only  in  comparatively  few,  and  comparatively  unim- 
portant cases,  that  rights  or  duties  can  be  created  or  extin- 
gui<ihed  by  the  mere  operation  of  the  law.  Generally  speak- 
ing, rights  must  be  conferred  and  extinguished,  and  duties 
imposed  or  withdrawn,  through  titles. 

Inde[)endently,  therefore,  of  every  other  consideration, 
titles  are  necessary  as  marks  or  signs  to  determine  the  com- 
uiencement  of  rights  or  duties,  and  to  determine  their  end. 
In  other  words,  titles  determine  the  several  rights,  and  the 
soveral  duties,  which  respectively  reside  in,  or  are  respec- 
tively incumbent  upon,  the  several  members  of  the  com- 
uiuuity. 

Titles  are  necessary,  because  the  law,  in  conferring  and 
illi|iosiug  rights  and  duties,  and  in  divesting  them,  necessa- 
rily proceeds  on  general  principles  or  maxims.  It  confers 
and  im|M)ses  on,  or  divests  from,  persons,  not  as  being  spe- 
Dlttcally  determined,  bat  as  belonging  to  certain  clashes. 
And  Ibe  title  determines  the  person  to  the  class. 

liut  though  the  facts  whidi  serve  as  titles  mark  the  be- 
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ginnings  and  endings  of  rights  and  duties,  it  is  not  (gene- 
rally speaking)  for  that  reason  only  thnt  the  law  imparts  to 
those  facts  their  creative  and  extinctive  effects. 

Independently  of  a  given  title  serving  as  such  a  mark, 
there  is  generally  another  reason  why  it  is  selected  as  a  title: 
A  reason  founded  on  utility,  partial  or  general,  well  or  ill 
understood.  It  is  deemed  expedient  that  the  given  fact  should 
perform  the  functions  of  a  title,  in  preference  to  other  facts, 
which,  as  mere  marks,  might  perhaps  perform  the  functions 
equally  well.  For  example :  Considering  a  title  as  a  mere 
mark  determining  the  commencement  of  a  right,  it  would 
be  utterly  indifferent  whether  a  man's  lands  and  goods  passed 
on  his  decease  to  his  children  or  to  his  remoter  relations. 

But  for  certain  reasons  founded  on  obvious  utility,  his 
lands  and  goods  generally  pass  to  his  children  in  preference 
to  his  remoter  relations. 
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NOTES. 

Meanings  of  the  word  Privilege  in  English  Law. 
Privilege  never  denotes,  as  it  did  in  the  Roman  Law,  a  law : 
It  tometimes  seems  to  denote  a  ri^i/  enjoyed  by  a  peeuliar  elass : 
In  this  sense  it  belongs  to  the  Law  of  Persons:  Sometimes  it 
■eems  to  denote  rights  enjoyed  by  the  subject  against  the  Sove- 
reign.    Origin  of  this  meaning. 

[See  ante,  "Liberty;"*  "Limitation   of  sovereign   ^wwer." 
Monopolies.'*'     Ante,  "  Jus  in  re  el  ad  rem."] 


Remarks  on  Terms. 
Olffeciion  to  the  term  "  Title,"  as  used  by  tfie  English  Lawyers. 

Though  it  denotes  the  facts  to  which  the  law  annexes  rights, 
it  does  not  denote  completely  the  facts  through  which  it  deter- 
mines rights. 

Where  the  fact  which  determines  a  right  does  not  at  the  same 
time  give  commencement  to  another,  the  term  "title"  does  not 
apply  to  it.  Further,  it  is  not  applicable  to  facts  as  engender- 
ing or  extinguishing  duties,  be  they  relative  or  be  they  absolute. 

[For  another  use  of  the  word  "  title,"  by  English  Lawyers,  see 
Table  II. /w#/.] 

The  same  objections  apply  to  "  mode  of  acquisition."  We  can- 
not talk  of  acquiring  a  duty.  Nor  will  acquisition .  apply  to  the 
termination  of  a  right  or  duty.  [Mr.  Bentham's  suggestions ; 
TraitAi,  vol.  i.  p.  280.t] 

•  Ikntluiin,  Princ. :  pp.  229-292. 

f  '*  Mr.  Bcntham's  suggestions  "  are  in  favour  of  "  une  sdrie  de  mots  qui 
ID  eorrespondent ;  ou  un  nom  pour  le  genre,  et  des  termes  spdcifiques  sub- 
iirdooii^.  Prenez  le  mot  tUre,  la  ramification  logique  s'anvte  au  premier 
pM.  Point  d*i*8pcces  de  titres,"  etc.  The  terms  suggested  by  Mr.  Dentham 
lira  arranged  in  the  following  tabular  form,  in  the  margiu  of  the  book. 

Dispositive 
I  wvcitit  i  ve  Divestitive 

(     '     ,  I ! ^ 

(Julditive.     Impositive.  Destitutive.     Exonerative. 

Privative. 
Mr.  Auiiin'i  objedion  to  these  terms  will  be  found  furtlier  on.— 5.  A. 
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I  shall  u«c  (tile  in  the  large  sense  which  I  have  already  an- 
nexed to  the  term :  t.  e.  as  denoting  any  fact  through  which  the 
law  invests  or  divests  a  right,  or  imjioses  or  withdraws  a  duty. 


TUulus,  by  Blackstone,  denotes  divestitive  as  well  as  investitive 
events. 

1.  TUulus. 

2.  Duration  of  right  (including  certainty  or  continuity  of  ter- 
mination). 

3.  Commencement,  whether  of  right  or  enjoyment,  (and  then 
determination  of  preceding  rights.) 

4.  Severally  and  commonly. 

5.  Extent  of  right  in  respect  of  power  of  using,  deriving  ser- 
vices from,  or  dealing  with  the  subject. 

Quasre.  Whether  power  of  aliening  (which  as  against  succes- 
sors is  a  sort  of  annihilation)  belong  to  this,  or  to  duration? 

Things,  or  subjects  of  rights  also  considered  under  this  last 
head. — Marginal  Note  in  Blackslone,  vol.  ii.  chap.  23,  p.  381. 


Terminology. 


I  shall  use  indifferently,  *'  mode  of  acquisition,  title,  cause,  in- 
vestitive event,"  etc.:  unless  I  attach  specially  a  more  special 
meaning.'!^ 

Various  circumlocutions,  after  the  manner  of  the  Roman  Law- 
yers,  may  also  be  used.     They  have  no  settled  generic  terms. 

"  Jurium  amissionis  causae.'^     "  Solutio,  cxtinctio,  etc.  etc.''t 

No  settled  name,  in  the  Roman  law,  for  facts  determining  rights 
ind  duties. 

By  Roman  Lawyers,  and  in  the  language  of  the  derivative 
systems,  tiiulus  never  means  a  title  in  the  sense  of  mode  of  ac- 
quisition. 

The  names  of  TVuti  ought  to  be  the  names  of  the  incidents 
which  give  rise  to  rights  and  obligations,  and  not  of  the  rights 
and  obligations  themselves,  or  of  their  subjects. 

"  TUubu  "  is  applicable  to  the  incidents  which  give  rise  to  Jura 
ad  Rem,  as  well  as  to  those  which  beget  Jura  in  Re :  But  is  noi 

•  Mackddey,  vol.  iL  p.  iO.  t  Hugo,  Gesch.  pp.  249,  576. 
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applicable  to  incidents  as  begetting  obligations,  whether  they  be 
absolute  or  relative,  or  whether  they  correspond  with  Jus  in  Re 
or  Jus  ad  Rem.  Nor  is  it  applicable  to  incidents  which  put  an 
end  to,  or  to  incidents  as  putting  an  end  to,  either  rights  or 
obligations.  "  Modes  in  which  obligations  are  extinguished  or 
removed/*  seems  to  be  the  only  expression  in  the  Roman  law  for 
this  purpose ;  and  that  only  applies  to  obligations,  stricto  sensu* 
Similar  remark  made  before,  about  capacities  and  faculties. 

Objections  to  the  term  Title  in  tlie  sense  of  the  English  Law- 
yers ;— 

1.  That  though  it  denotes  the  incident  which  gives  begin- 
ning  to  a  right,  it  does  not  denote  the  incident  which  puts  an 
end  to  it,  or  only  by  implication ;  (connotes  but  not  denotes) : 

2.  That  it  only  connotes  the  incident  as  giving  origin  to  the 
corresponding  obligation,  and  as  putting  an  end  to  it. 

There  is  the  same  objection  to  ''Acquisition,^'  or  Modus  ac^ 
quirendi.  In  the  sense  in  which  the  term  "  TUulus "  is  used 
by  the  Roman  Lawyers,  it  denotes,  not  a  mode  of  acquisition,  but 
a  condition  necessary  to  the  efficacy  of  a  mode  of  acquisition : 
vis.  tradition  (or  rather  the  incident  of  which  tradition  is  the  evi- 
dence). " Causa  remotior :  Consideration"  {See  Tabic  Ih, post.) 

Another  objection  to  "  title  '*  (and  perhaps  to  ''  mode  of  acqui- 
sUiom")  is, — that  it  is  partial,  even  with  regard  to  the  incidents 
which  give  beginning  to  rights.  It  is  not  applicable  to  the  inci- 
dents which  give  banning  to  Jura  ad  Rem.  {Sed  Qe.) 

The  Roman  Lawyers  seem  to  extend  *'  acquisition  '*  to  rights 
ex  contractu  and  quasi  ex  contractu,  and  even  to  rights  ex  delicto. 
.  Objection  to  "investitive  and  diveitiiive  incidents";  that  in 
common  language  ''  vest,''  ''  invest,''  etc.,  only  apply  to  vested 
rights. 

** Modes  (or  Incidents)  in  which  Rights,  and  Obligation,  begin, 
and  end,"  avoid  all  these  inconveniences ;  extending  even  to  the 
obligations  which  begin  in  crimes. 

Mode,  like  title  or  incident,  denotes,  properly,  the  fact  stripped 
of  its  evidentiary  and  other  conditional  matter. 

^  Hugo,  Gesch.  p.  268.     Blondeau,  vL 
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LECTURE   LVI. 

CoTiTiNUiNo  the  disquisition  concerning  Titles  in  general, 
which  I  began  in  my  last  Lecture,  I  would  remark,  that 
titles  (or  the  facts  through  which  the  law  confers  and  divests 
rights,  or,  through  which  the  law  imposes  and  withdraws 
duties)  are  divisible  into  simple  and  complex. 

A  title  mav  consist  of  a  fact  which  is  deemed  one  and 
indivisible:  Or  a  title  may  consist  of  a  fact  which  is  not 
deemed  one  and  indivisible,  but  is  esteemed  a  number  of 
single  and  indivisible  facts  compacted  into  a  collective 
whole.* 

And  here  it  is  obvious  to  remark,  that  every  title  is  really 
complex.  In  the  case,  for  example,  of  acquisition  by  occu- 
pancy, (which  perhaps  is  the  least  complex  of  all  titles,)  the 
title,  though  deemed  simple,  consists,  at  the  least,  of  three 
distinguishable  facta:  namely,  the  negative  fact  that  the 
subject  occupied  has  no  previous  owner ;  the  positive  fact 
of  the  occupation,  or  of  the  apprehension  or  taking  posses- 
sion of  the  subject ;  and  the  positive  fact  of  the  intention, 
on  the  part  6f  the  occupant,  of  appropriating  the  subject  to 
himself: — animus  rem  sibi  kabendi. 

Nay,  each  of  the  simpler  facts  into  which  a  title  deemed 
simple  is  immediately  resolvable,  may  itself  be  resolved  into 
facts  which  are  still  more  simple  or  elementary.  The  nega- 
tive fact,  for  example,  that  the  thing  acquired  by  occupancy 
is  res  nmllitts,  is  the  absence  or  negation  of  that  multitude 
of  facts  which  are  imported  by  the  positive  fact  of  a  thing 

♦  Ber.thain,  Tniitds,  vol.  i.  p.  S78. 
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v,..^.  •♦.T^^*    i*^ovv.     XjsI  the  fact  of  the  apprcbensiou  or 

>*.  ..^    v^^^^vM,  j\  -Uc  ^^miMMS  or  intention,  on  the  part 

•v    v".  ••!«"*.♦    ^"*  >*'J^  >iu6eM(/i,  is  also  resolvable  into  a 

^..*^v      *     i^vN  •  hv;a  u  would  take  a  long  treatise  to  dis- 

s  X  i^.N^s***^ **»■•*'  *  M>cdU^  simple  title  is  a  title  consisting 

^ :  s-^wN^  %*i*sa,.  .04  liic  purpose  contenjplated  by  the  speaker, 

.    v    v%    .vvv>^><^.^   IV  distinguish:  whilst  a  so-called  coiu- 

,.*     II..V   >  i  u;ic  wvuiosting  of  parts,  which,  for  the  same 

^^^\^.   i   «<  iKVv^>Ary  to  consider  separately.     The  terms 

H%v*»'%v  *avi  wiupicv  as  applied  to  titles,  are  merely  relative 

V  V^v^Hv  •»**     1*^4*  ^**^-  ***^^'  *''*^  same  title  as  viewed  from 

x^ik^vu*  .>iKviN  v>i  vuic  and  the  same  title  as  considered  to 

..iUv&v%4*  l^u^v^CN  tuay  bo  shnple  and  complex. 

U  .uv  vUcskiiKUva  of  titles  into  simple  and  complex  have 
w^  xs»K.»  uviuuu^  than  the  one  which  I  have  now  meo- 
uv\wvi»  .*wu  sHhvt*  uwauing  is  founded  on  a  difference  of  de- 
.^<v\4k  t  iu>u|^U  lUi  titles  are  complex,  some  are  more  com- 
.\v\  ««^«i  ^w'UKAx  And  such  as  are  more,  and  such  as  are 
\^)ki^  \vui|*%v\,  UKfty  U^  divided  loosely  into  complex  and  sim- 
|.^v\  u*vi  vlic^ui^UiU^iHl  by  those  epithets. 

VxxvnUui^i  W  Mr.  lU^itham,  in  his  ''P'ue  gtnirale  d'un 
viH^A  *^  .>>v4//' iho  distinguishable  facts  which  constitute 
A^\HU|K\\  i,ak\  wv  divisible,  in  some  cases,  into  ''principal'' 
«^ixl  ^<^^v*•^^'/^f/*  Uxikiug  at  the  rationale  of  the  distmc- 
U\H4  mUuIi  Uv  mvui«  to  have  in  view,  (and  which  is  a  dis- 
uuvv«\^u  v'i  HL^xHii  |uuctical  moment,)  I  should  think  that  cs- 
s>%*%%Ki%  v^  •.%*M.#*H\  and  accidental  or  adventitious^  would  be 
H4s^v  ^«utkH4iU  ll^au  principal  and  accessory. 

VW   u««%M*«»V  s4  ihc  distinction  appears  to  be  this: 

V%  I  ^\uM4)k\Al  ui  my  last  lecture,  titles  serve  as  signs 
\N(  u««u)k'ii  W^  ^'4i\4%>  that  such  or  such  rights}  have  vested  iu 
^^^  \^  ^^'^  |Mii%^M ;  that  such  or  such  duties  are  incum- 
Ih^u  \h*  ^hh"^  v4  i^^')^  i^enons ;  that  such  or  such  rights  have 
vx^Me^sk  N^  ^M  \I^h^^UhK  or  that  such  or  such  duties  have 
k\u  N^^V^sU^^i^  ^^  ivuiovcd.    Iu  other  words,  it  is  through 
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the  medium  of  titles^  (except  io  the  comparatively  few,  and 
comparatively  unimportant,  cases,  wherein  rights  and  duties 
are  conferred  and  imposed  by  tlie  law  immediate,  or  are  di- 
vested and  withdrawn  by  the  law  immediate,)  that  the  re- 
spective rights  and  duties  of  the  several  members  of  the 
community  are  distributed  or  assigned.  Setting  aside  those 
comparatively  few,  and  comparatively  unimportant  cases, 
persons  are  invested  and  burthened  with  rights  and  duties, 
or  arc  divested  and  discharged  of  rights  and  duties,  not  as 
being  determined  by  their  specific  or  peculiar  characters, 
but  as  belonging  to  classes  of  persons.  And  it  is  through 
the  medium  of  the  vai'ious  titles,  that  they  are  determined 
respectively  to  those  various  classes. 

But,  as  I  also  remarked  in  my  last  lecture,  it  is  seldom 
that  a  right  or  duty  is  annexed  to  a  title,  or  that  a  right  or 
duty  is  divested  or  withdrawn  by  a  title,  merely  because 
the  title  serves  as  such  a  mark.  For,  if  the  title  merely 
sened  as  a  mark  to  fix  the  commeucement  or  determination 
of  the  right  or  duty,  almost  any  fact  might  serve  the  turn 
as  well  as  the  fact  which  is  the  title.  There  are  generally 
certain  reasons,  derived  from  the  nature  of  the  fact  which 
serves  as  a  title,  why  such  or  such  a  right  should  be  an- 
nexed to  that  fact  rather  than  another,  why  such  or  such  a 
duty  should  be  annexed  to  that  fact  rather  than  another, 
or  why  that  fact  rather  than  another  should  divest  such  or 
such  a  right  or  duty. 

In  short,  a  title  serves  to  mark,  that  this  or  that  person 
has  been  invested  or  burthened  with  this  or  that  right  or 
this  or  that  duty :  or  a  title  serves  to  mark,  that  this  or  that 
person  has  been  divested  of,  or  exonerated  from,  this  or 
that  right  or  this  or  that  duty.  But,  independently  of  its 
use  in  serving  as  such  a  mark,  there  are  generally  or  always 
reasons,  derived  from  the  nature  of  the  fact  which  is  the 
title,  why  the  giveu  person  should  be  ao  invested  or  bur- 
thened, (or  should  be  so  divested  or  exonerated,)  through, 
or  in  consequence  of,  that  very  fact. 


^-r;5£S  ON 

.  V       :i".  «vking  at  the  reasons  or  pur- 

-c-  ■  ;5J  annexed  to  a  given  title,  all 

.   >  .viislituted  are  of  its  vcrv  cs- 

>    /^  -^i::  could  not  arise  (consist- 

-^  >    r  \:r;Kfc50s)  through  or  in  conse- 

-v;  :*  *:io  simpler  facts  into  which 

.  .,   .;  -    uoc  an  ingredient  or  an  inte- 

^^     j^xx  *.  :3at.  looking  at  the  reasons  or 
^-  :  :  -iTiit  is  annexed  to  a  given  title, 
•.  %  ::oh  the  title  is  constituted  are 
A  XT  words,  the  right  might  arise 
T^    -  -s.*rs  or  purposes)  through  or  in 
v      loii^h  one  or  more  of  the  facts  of 
.1  .xx..:o^\l  were  not  constituent  parts 

.^»v;.  i:  a:  the  reasons  for  which  a  con- 
^'i.  -  ^\'Cttorv,  or  for  which  legal  rights 
o'tc  i.^i  im|)oscd  on  the  parties  to  the 
,:j^  .»k  :jc  one  party,  and  an  acceptance 
V   ■*  K*r  party,  are  of  the  essence  of  the 


.i  vvnvontion  is  not  legally  binding, 

...>;.    V  "wiuctHl  to  writing,  and  the  writing 

^    .  V  vv  i>*.T  or  unless  the  promise  be  couched 

^.,,..   ^.Tui;  or  (generally)  unless  the  con- 

^^x    Os>*.»*c  jA.nno  solemnity  which  has  no  ne- 

,  ^^ .    •  :  I  :iv  pnnnisc  and  acceptiincc. 

:x  -;'*cn  solemnity,  let  it  be  what  it  may, 

^H.x  Ji  v\4?*lituent  part  of  the  title,  it  is  not 

^    K  i.iUr.    For,  looking  at  the  general  rea- 

,,^  ,vo%\uuoiw  giniorally  are  made  obligatory, 

^  ,.vw»A4  ix^As^^n*  for  which  rights  and  duties  are 

v...v».wiviw  of  a  particular  class,  the  right  and 

«K^\  ^s\4i*i*tently  with  those  reasons,)  although 

..*  H\«v  IK*  portion  of  the  title.     The  solemnity 


I    I 


JURI8PRUDENCK.  107 

may  be  convenient  evidence  of  that  which  is  essential  to  the 
title,  but,  though  it  is  a  part  of  the  title,  it  is  not  necessa- 
rily such. 

Now  where  the  right  might  arise,  (consistently  with  the 
reasons  for  which  it  is  annexed  to  the  title,)  though  some 
of  the  facts  constituting  the  title  were  not  component  parts 
of  it,  the  several  facts  into  which  the  title  is  resolvable  may 
be  divided  into  essential  and  accidental^  intrinsic  and  adven- 
titious,  or  (in  the  language  of  Mr.  Bentham)  principal  and 
accessory.  The  facts  which  are  essential  or  principal  are 
parts  of  the  title,  because  they  are  absolutely  necessary  to 
the  accomplishment  of  the  purposes  for  which  the  right  is 
annexed  to  the  title  by  the  lawgiver.  But  the  facts  which 
are  accidental  or  accessory,  ai-e  constituent  parts  of  the  title, 
not  because  they  are  necessary  to  the  accomplishment  of 
those  purposes,  but  for  some  reason  foreign  to  those  pur- 
poses, or  merely  to  render  their  accomplishment  more  sure 
or  commodious. 

The  distinction  between  essential  or  principal,  and  acci- 
dental or  accessory  facts,  may  hold  in  the  case  of  a  title 
which  merely  imposes  a  duty,  or  which  divests  or  with- 
draws a  right  or  duty,  as  well  as  in  the  case  of  a  title  which 
invests  with  a  right.  But,  for  the  sake  of  simplifying  my 
hinguage  as  much  as  I  can,  I  confine  myself  to  titles  con- 
sidered as  investing  with  rights. 

Where  some  of  the  elements  of  a  title  are  accidental  or 
accessory,  they  (generally  speaking)  are  merely  subservient 
to  the  essential  or  principal  parts  of  it.  For  example :  They 
serve  as  evidence^  preappointed  by  the  law,  that  that  which 
is  substantially  the  title  has  happened.  This  is  the  case, 
wherever  tradition  or  delivery  of  the  subject,  or  a  writing 
with  or  without  seal,  or  an  entry  or  minute  of  the  fact  in 
a  register,  or  any  other  solemnity  of  the  like  nature,  is  a 
constituent  part  of  a  valid  alienation  of  a  thing  of  a  given 
class. 

The  essentials  of  the  alienation,  as  between  the  alienor 
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nity  had  not  been  observed,  and  by  producing  evidence, 
other  than  the  pre-appointed  solemnity,  that  the  title  had 
accrued. 

Or  the  absence  of  the  given  solemnity  might  be  visited 
on  the  party  bound  to  observe  it,  not  by  nullifying  his  title, 
but  by  punishing  him  with  a  ])ecuniary  fine. 

And,  on  cither  of  these  suppositions,  the  prescribed  so- 
lemnity, though  still  prescribed  or  exacted,  would  not  be 
indispensable  evidence  of  the  substance  of  the  title,  or  (what 
is  the  same  thing)  would  not  be  a  constituent  part  of  the 
fohole  title.  For,  it  is  manifest,  that,  wherever  an  eviden- 
tiary fact  is  indispensable  evidence  of  a  given  title,  that 
evidentiary  fact  is  a  component  part  of  the  title,  although 
it  is  not  an  essential  part,  but  is  merely  an  accidental  or 
adventitious  one. 

I  have  said  above,  that  where  some  of  the  elements  of  a 
title  are  non-essential,  they  (generally  speaking)  are  merely 
subservient  to  the  essential  parts  of  it.  In  other  words, 
though  they  are  not  absolutely  necessary  to  the  accomplish- 
ment of  the  purposes  for  which  the  law  annexes  the  right 
to  the  title,  they  tend  to  render  the  accomplishment  of  those 
purposes  more  certain  or  commodious.  This,  for  example, 
is  the  case,  where  a  solemnity  which  is  merely  evidentiary 
of  the  title,  is  made  in  effect  a  part  of  the  title,  inasmuch 
as  the  title  is  not  complete  or  valid,  in  case  the  solemnity 
be  not  observed  by  the  parties. 

But  it  not  unfrequently  happens,  that  the  accidental  parts 
of  a  title  are  in  no  respect  subservient  to  its  essential  or 
principal  parts.  In  other  words,  they  are  completely  foreign 
to  the  reasons  or  purposes  for  which  the  right  in  question 
is  annexed  by  the  law  to  the  title. 

This,  for  example,  is  the  case,  wherever  a  deed  or  other 
writing  is  indispensable  evidence  of  the  title,  and  where 
moreover  the  writing  is  not  admissible  evidence,  in  case  a 
stamp  was  not  affixed  to  it  when  the  alleged  title  arose.  In 
this  instance,  the  stamp  is  made  a  part  of  the  title,  not  be- 
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cause  it  has  any  connexion  with  the  essentials  or  substance 
of  the  title,  but  to  secure  the  due  payment  of  a  given  tax. 

And  here,  again,  the  distinction  between  the  essentials 
and  the  accidentals  of  the  title  is  glaring  and  manifest. 

The  nullity  or  invalidity  of  the  title,  in  case  the  stamp  be 
not  affixed  when  the  alleged  title  arises,  is  the  sanction  of 
the  law  which  imposes  the  tax.  But  it  is  clear  that  the  law 
imposing  the  tax  might  be  sanctioned  otherwise :  As,  for 
example,  by  a  fine  on  the  party,  whose  duty  it  was,  when 
the  alleged  title  arose,  to  pay  the  tax,  and  to  procure  Uie 
fixation  of  the  stamp  to  the  evidentiary  instrument. 

In  practice,  the  law  imposing  the  tax  is  often  sanctioned 
in  the  manner  which  I  am  now  suggesting. — ^Although  the 
duty  ought  to  have  been  paid,  and  the  stamp  affixed  to  the 
evidentiary  instrument,  when,  or  immediately  after,  the  al- 
leged title  arose,  still  the  instrument  is  admissible  evidence 
of  the  title,  if  a  dou6/e  tax  be  paid,  and  a  stamp  be  affixed 
to  the  instrument,  subsequently  to  the  time  prescribed  for 
those  purposes.  And,  in  this  case,  the  payment  of  the  tax, 
though  still  requisite,  is  no  part  of  the  title. 

Before  I  quit  the  topic  now  under  consideration,  I  would 
remark,  that,  in  many  cases,  it  is  not  easy  to  distinguish  the 
essential  or  principal,  from  the  accidental  or  accessory  ele- 
ments of  a  title. 

This,  for  example,  is  the  case,  where  an  accidental  element 
is  made  a  part  of  the  title,  because  it  is  deemed  commodious 
evidence  of  the  substance  or  essence  of  the  title.  Here,  the 
evidentiary  fact  is  an  accidental  part  of  the  title,  not  abso- 
lutely, but  only  in  a  qualified  manner.  For  9otue  evidence 
of  the  title  is  indispensable  or  necessary,  inasmuch  as  the 
title  could  not  be  sustained,  (in  case  it  should  be  impugned,) 
if  same  evidence  of  it  be  not  forthcoming  or  producible. 

The  preappointed  evidence  is  therefore  an  accidental  or 
accessory  part  of  the  title,  not  because  evidence  is  not  essen- 
tial to  the  validity  of  the  title,  but  because  evidence  of  the 
daw  or  description  which  the  law  preappoints  or  prescribes. 
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18  not  the  only  evidence  by  which  the  title  might  be  sus- 
tained. The  law  might  leave  the  parties  to  provide  what 
evidence  they  pleased  of  the  title ;  and  might  empower  the 
tribunals  to  admit  the  evidence  provided  by  the  ])arties,  if 
they  deemed  it  satisfactory.  By  determining  therefore  that 
evidence  of  a  sort  shall  be  indispensable,  the  law  adjects  to 
tlie  title  an  element  which  is  properly  accidental  or  accessory. 

And  the  same  may  be  said  of  every  case,  in  which  a  fact 
of  a  given  penua  is  inseparable  from  the  title,  but  in  which 
the  law  determines  the  species  or  sort. 

For  example :  Assuming  that  acceptance  by  the  heir  is  a 
necessary  part  of  his  title  to  the  heritage,  but  that  the  law 
prescribes,  under  pain  of  nullity,  the  form  or  manner  of  the 
acceptance,  it  is  clear  that  the  prescribed  acceptance  is  an 
accidental  part  of  the  title,  in  so  far  only  &s  the  law  deter- 
mines the  manner  of  the  acceptance,  instead  of  leaving  him 
to  accept  it  in  any  manner  whatever. 

I  assume,  merely  for  the  sake  of  example,  that  the  assent 
or  acceptance  of  the  heir  is  a  necessary  ingredient  in  every 
title  to  a  heritage.  In  truth,  it  is  not.  For,  in  the  earlier 
Roman  Law,  there  were  certain  heirs,  styled  heredes  neces- 
sarii,  upon  whom  the  heirship,  with  the  acquittal  of  the 
deceased's  obligations,  was  imposed  as  a  duty.  Though, 
afterwards,  they  were  enabled,  by  taking  certain  steps,  to 
repudiate  the  heirship :  or,  at  least,  were  only  bound  to  ac- 
quit the  obligations  of  the  deceased,  in  so  far  as  the  faculties 
or  means  devolving  from  him  would  suffice  for  that  purpose. 

[v.  r.  Qe.  Whether  acceptance  by  the  heir,  be,  in  the  English 
law,  necessary  ? 

I  should  think  it  is,  because,  without  seisin,  which  is  a  volun- 
tary act,  be  is  not  heir. 

Originally,  the  seisin  was  the  feudal  investiture:  the  aooep- 
tanoe  from  the  lord  of  the  fee.  And  to  this  the  heir  could  not 
have  been  coqstrained. 

At  all  events,  he  is  not  answerable  beyond  assets.]* 
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I  have  insisted  on  the  distinction  between  the  essential 
and  the  accidental  parts  of  a  title,  because  they  are  often 
confounded.  This  is  particularly  the  case,  as  I  shall  show 
hereafter,  where  the  accidental  parts  are  merely  evidence,  ^ 
predetermined  by  the  law,  of  that  which  is  substantially  the 
title  itself. 

I  said,  in  my  last  lecture,  that  wherever  a  right  or  duty 
is  conferred  or  imposed  by  a  law  through  an  intervening  or 
mediate  fact,  or  wherever  a  right  or  duty  is  divested  or 
withdrawn  by  a  law  through  an  intervening  or  mediate  fact, 
the  right  or  duty  may  be  said  to  be  conferred  or  imjiosed, 
or  may  be  said  to  be  divested  or  withdrawn,  through,  or  in 
consequence  of,  a  title :  meaning  by  a  title,  such  intervening 
or  mediate  fact. 

I  also  said,  that  wherever  a  right  or  duty  is  conferred  or 
imposed  by  a  law  mthout  the  intervention  of  a  fact  distinct 
from  the  law  itself  or  wherever  a  right  or  duty  is  divested 
or  withdrawn  by  a  law  without  the  intervention  of  a  fact 
distinct  from  the  law  itself,  the  right  or  duty  may  be  said 
to  be  conferred  or  imposed,  or  to  be  divested  or  withdrawn, 
by  the  law,  immediately  or  directly :  or  the  right  or  duty 
may  be  said  to  be  conferred  or  imposed,  or  divested  or 
withdrawn,  ipso  jure  ;  by  the  act  or  operation  of  the  law ; 
or  by  the  mere  act  or  operation  of  the  law. 

And  this,  I  apprehend,  is  the  correct,  as  it  is  the  obvious, 
meaning,  of  all  such  expressions  as  the  following :  namely, 
*' rights  and  duties  ex  lege;''  "  rights  and  duties  ex  lege  im- 
mediate;''  "  rights  and  duties  which  are  divested  and  extin- 
guished lege  immediate ;"  ''rights  and  duties  which  arise, 
or  are  divested  or  extinguished  ipso  Jure;"  or  **  which  are 

or  iigreemeiii,  bot  by  the  single  operation  of  law.*'    Blackstone,  toI.  ii. 
p.  241. 

Differing  in  this  from  the  Eoman  heir,  whose  aJUio  (or  some  eqaivaknt 
act)  was  a  neoessaiy  link  in  the  diain  of  title :  The  English  heir  (it  is  pie- 
snmed)  is  obliged  to  repudiate :  and  qnsre ;  the  manner  of  this  at  Common 
Law  Y—Margmtil  NHe. 
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created,  or  divested  or  extinguished,  by  act  or  operation  of 
law." 

But  in  the  language  of  our  own  law,  and  of  other  par- 
ticular systems  of  positive  law,  these  and  the  like  expres- 
sions are  not  used  with  the  meaning,  or  not  used  exclusively 
with  the  meaning,  which  is  obviously  the  proper  one.  In 
the  language  of  our  own,  and  of  other  particular  systems, 
they  are  always  or  commonly  applied  improperly :  in  cases, 
that  is  to  say,  in  which  the  right  or  duty  is  not  created  or 
divested  by  a  law  without  the  intervention  of  a  fact  distinct 
/ram  the  law  itself;  but  is  really  created  or  divested  by  a 
,law  through  a  mediate  or  intervening  fact :  that  is  to  say, 
through  a  Ht/e. 

These  improper  applications  of  the  expressions  which  I 
have  just  enumerated,  and  of  various  other  expressions  of 
the  same  purport,  may  be  reduced,  I  think,  to  two. 

First,  in  some  cases  of  title,  the  title,  or  one  or  more  of  the 
several  facts  constituting  the  title,  is  some  act  done  by  the 
person  who  is  invested  with  the  right,  who  is  divested  of  the 
right,  on  whom  the  duty  is  imposed,  or  who  is  exonerated 
from  the  duty.  But  in  other  cases  of  title,  neither  the  title, 
nor  any  of  the  several  facts  constituting  the  title,  is  an  act 
done  by  that  person.  The  will  of  the  person  (with  reference 
to  all  the  facts  which  constitute  the  title)  is  perfectly  quiescent: 
or  if  his  will  be  active,  it  is  merely  active  in  the  way  of  for- 
bearance from  some  given  act.  Now  where  the  title  is  in 
this  latter  predicament,  the  right  or  duty  is  said  to  arise,  or 
to  be  divested  or  withdrawn,  'Uege  immediate*' ;  ''ipso  jure**; 
**  by  act  or  operation  of  law  "j  **  by  mere  act  or  operation  of 
law'*;  and  so  on :  These  and  the  like  expressions  really  de- 
noting, {not  that  the  right  or  duty  is  invested  or  divested 
without  the.  intervention  of  any  title,  but)  that  the  title,  by 
which  the  right  or  duty  is  invested  or  divested,  is  not  any 
act  of  the  invested  or  divested  person,  and  does  not  com- 
prise any  act  of  that  same  person. 

For  example :  According  to  the  Roman  law,  heirs  of  cer- 
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;a*rt  'i«8j5k's  ^^JhHhcr  they  be  heirs  ex  testamento,  or  heirs 
,¥  H^if^^iOy  uv  !h>c  btjifs  completely,  unless  they  accept  the 
h^At;d|;,^\  Viw,  LHX>ntJi«gly,  such  heirs  are  styled  voluntary^ 
^^  vii^:  NiiU  lo  .-K^jiiinf  by  their  own  act.  But  on  heirs  of 
sN4K*  viac^^v  :iic  inheritance  devolves,  whether  they  wish  it 
vs  :i\N^  Hk  *tK'  vkvtmse  of  the  testator  or  intestate,  without 
.wi  .Kv  v*i  •iKv  x>^tt.  Aik1»  accordingly,  such  heirs  are  styled 
^v^^d^^iii'vi.  AM^  ^K«n^  iKx^ssitated  or  obliged  to  take,)  and  are 
NM%i  ^  ^Mkv^  iiK^  hvHnt3i{<e  i^wjare,  or,  as  we  should  say,  6j 

X^^iMi  >1i  tKHXN  ;K\vrUing  to  our  own  law,  a  man  grants 
A  Kuuy^U^  s>4»iv  »,tfc^  aa  estate  for  years  or  life)  to  one, 
H4;u  i  vowuiKK^  v^^cr  to  another,  the  remainder  is  said  to 
X  .vviA^sv  >>  •>i5*^  v^^tt  *^'t.  But  where  he  grants  a  par- 
,KM«^  v>^«i^^  uni  sJEvc^  uot  part  with  the  remnant  of  his 
.  \^u  x^«A\  ^«W4  rvtHiKftttt  is  styled  a  reversion,  and  is  said 
vv  *.%i^  >>  ',iw  *ci  ^  \.vpenition  of  law.  For  though  by  the 
<\^u  x\  '.»K^  iKMiKSifaur  ctitbite  he  does  an  act,  he  does  no  act 
^t  \c^|W<  v'^  xiw  tvttiiMUit^  but  the  remnant  continues  in 
Vtu  '^  ^  ^^^  ^**'»  i\^v\srtit  to  him,  through  his  mere  omis- 
x>s.   X  vsiKoifUKV  uviu  K^iting  it  away. 

u^.u      Vv\>i*<^»>it  ^  ^^  ^^^^^  Roman  law,  the  absolute 

ixV|\^\^    ^*  v^^N**'  vHianot  bo  acquired  commonly  without 

v^;  .^  I  .vvKitoi^M  sH  .^  uAin^f  possession  of  the  thing  by  the 

^vvo.i\N      V  ^^   ^yivkifiMtkui  consequent  on  tradition,  in 

xxvvx    *K    ^i<ik  ^^  ^^N^>^^  thnnigh  an  alienation,  or  by  an 

^^i^\^Kx-vASi  >^4;1khi4  ^nfcihtion.  in  case  the  thing  be  ac- 

vxxiw    x^Kx^w^'  ***^^  iNix^^h  an  alienation.    But,  in  some 

.  vAKxy  xvyx^v^  ^v^»^  ^*  ^'^  rnxjuirer  without  an  act  of  ap- 

vwKv-vAS^      VW  »i*  l<K^  iHi^es,  the  passing  or  vesting  of 

.  V     xv>\v\v  ♦.  V vAxi^  ¥^>i  iM^nlern  civilians  "  tramitus  lega- 

V     V  JifcuR  A  A*^  >AV*  «  ^<w*i(*  by  the  law  to  the  acquirer, 

H^^xvx  vi  ^^  Vi  ***^  >^^^  ^*^  •*  l^^t,  without  an  appre- 

VviUNSN  V  ^^    %«^*»*^  ilMfct  net  of  apprehension  by  him,. 
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which,  in  the  other  cases  to  which  the  cases  in  question  are 
opposed,  that  particular  act  on  his  part  is  requisite. 

2dly.  Another  improper  application  of  the  expressions  in 
question  seems  to  be  this : 

Certain  classes  of  titles,  or  of  modes  of  acquisition,  have 
concise  names :  as,  for  example,  "occupancy,"  "alienation," 
**  praescription,"  and  so  on. 

But  other  classes  having  no  concise  names,  and  not  being 
expressible  without  long  circumlocutions,  they  are  com- 
monly lumped  up  together,  and  opposed  to  the  classes  which 
have  such  names,  by  the  expression  "  ex  leye"  "  ex  lege 
simplicitery  " ex  lege  immediate*'  etc.  This,  at  least,  ap- 
pears to  be  one  of  the  meanings  which  are  annexed  by  the 
Roman  lawyers  and  the  modern  Civilians  to  such  expres- 
sions as  " rights  and  duties  ex  lege**  " ex  lege  simpliciter** 
and  so  on. 

Sdly.  There  is  perhaps  a  third  improper  meaning  of  the 
expressions  which  I  am  now  examining.* 

"  Operation  of  late**  in  some  cases  is  a  merely  negative 
expression :  denoting  that  the  party  acquires  without  an 
act  of  his  own.  But  where  parties  contemplate  and  embrace 
consequences  preappointed,  these  can  hardly  be  said  to  arise 
without  an  act  of  their  own. 

«  Bentham,  Traitds,  vol.  i.  p.  287. 
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LECTURE   LVII. 

[The  following  Lecture  is  the  last  given  by  Mr.  Austin  at  the 
Loudon  University.  It  was  delivered  on  the  26th  of  June, 
1832,  after  which  he  was  compelled  by  ill  health  to  terminate  his 
course  abruptly,  and  go  abroad. 

He  had  b^un  to  write  the  lecture,  but  could  get  no  further 
than  these  notes,  which,  as  the  reader  will  see,  arc  but  sugges- 
tions for  his  spoken  discourse. 

There  remains  a  mass  of  papers  containing  heads  of  the  sub- 
'  jects  which  he  had  treated,  or  which  he  intended  to  treat.  It 
has  not  been  thought  expedient  to  print  them.  I  have,  however, 
made  an  exception  in  the  case  of  the  Notes  ''on  Contracts 
and  Quasi-Contracts,''  which  evidently  were  intended  to  form 
the  groundwork  of  the  next  Lecture.  They  are  referred  to  at 
p.  121.— S.  A.] 

In  my  two  last  Lectures,  Agreeably  to  the  order  which  I 
announced  in  the  Lecture  preceding  them,  I  submitted  to 
your  attention  certain  remarks  applicable  to  titles  in  ge- 
neral. 

I  now  proceed  to  certain  leading  divisions  of  the  titles 
which  properly  belong  to  the  department  of  the  Law  of 
Things,  through  which  I  am  now  travelling :  namely,  the 
titles  by  which  rights  in  rem,  considered  as  existing  per  se, 
are  acquired  or  lost,  or  invested  and  divested. 

But  even  in  considering  these  titles,  I  shall  be  obliged 
to  advert  occasionally  to  titles  of  other  classes. 

These  various  divisions  are  disparate  and  cross.  They 
are  various  attempts  to  find  a  basis  for  a  classification  or 
arrangement  of  the  various  genera  and  species  of  titles.     I 
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am  Dot  oertaiD  that  aDy  such  is  practicable  or  useful:  — 
whether  it  be  Dot  better  to  select  the  principal  titles,  and 
then  to  add  a  miscellany — ex  le^e. 

This  is  the  case  in  Blackstone,  *  the  French  Code/  Ulpian, 
Bentham.  In  none  of  these  is  there  any  attempt  to  reduce 
in  the  first  instance  the  whole  mass  of  titles  into  two,  three, 
or  some  small  number,  of  very  extensive  genera,  and  then 
refer  the  various  subordinate  genera  and  species  to  them. 
Hiey  begin  by  placing  on  a  line  a  considerable  number  of 
genera  which  are  comparatively  narrow :  and  perhaps  eke 
out  these  by  a  miscellaneous  head. 

The  great  difficulty  is  the  mixed  character  of  most  of 
the  titles  which  in  every  system  occur. 

Titles  ex  Jure  Gentium  and  ex  Jure  Civili. 

Modes  of  acquisition  ex  jure  civili  are  many  of  them  not 
pecoliar,  but  are  merely  peculiar  modes  of  modes  which 
may  be  deemed  universal :  modes  accompanied  by  peculiar 
formalities. 

(Heineodus,  lib.  ii.  tit.  i.-vi.) 

IncoDvenience  of  the  division  into  titles  ex  jure  gentium 
aod  ex  jure  civili  as  a  basis  for  a  classification. 

The  arrangement  of  titles  in  Gains  and  the  Institutes, 
mmiDly  fouuded  on  this  division. 

(See  Gains,  lib.  ii.  lust.  lib.  ii.) 

Absurd  mode  in  the  Institutes  of  placing  ser^'itudes  be- 
tweeD  these  two  sorts  of  titles ;  servitudes  being  ex  jure 


Acquisitions  per  universitatem  are  not  included  under 
dther  department. 

But  the  distinction  between  praetorian  and  civil  law  does 
not  qoadrate  with  the  distinction  in  question. 

The  only  practical  consequence  of  the  distinction  (as  I 
have  remarked  already,)  applies  to  crimes  juris  gentium 
and  crimes  jure  civili. 
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Original  and  Derivative  Titles. 

Import  of  the  distinction.  Its  inconvenience  as  a  basis 
for  a  classification  of  titles.  Would  separate  modes  of 
acquisition  which  it  is  convenient  to  consider  together ;  as, 
e.ff.:  occupation  of  a  subject  nullius — or  by  dereliction. 

Succession  not  co-extensive  with  derivation.  As,  e.y. :  in 
the  case  of  constitutive  alienation.  So  in  the  case  of  com- 
mixtion,  specification,  etc. 

Succession  sometimes  means  succession  to  the  dead,  ex 
testamento  or  ab  intestato. 

Investitive  events  are  original  or  derivative :  t.  e.  acquired 
from  the  State  directly,  as  in  cases  of  occupancy  y  or  from  or 
through  a  person  in  whom  a  right  or  its  subject  formerly  re- 
sided. 

The  distinction  appears  to  be  confined  by  some  to  rights 
ex  jure  gentium : 

By  others,  to  acquisitions  of  dominium  or  property,  pre- 
eminently so  called,  and  other ^t^ra  in  ran.  But  is  just  as 
applicable  to  Jus  in  personam :  e.g. :  Assignee  of  a  contract : 
Succession  by  heir  to  rights  in  personam  of  deceased. 

The  distinction  appears  to  be  useless,  except  for  this  pur- 
pose :  that  in  many  cases  of  derivative  titles,  the  party  is 
subject  to  duties  passing  from  the  party  from  whom  his 
right  is  derived. 

Attempts  at  dassijieation. 

Title  by  descent  and  title  bg  purchase. 

A  convenient  division  in  the  Law  of  English  real  property, 
for  reasons  given  by  Christian  and  Blackstone.*  But  a  divi- 
sion only  of  one  class  of  rights :  rights  in  rebus  singulis  fall- 
ing under  the  law  of  real  property. 

It  would  not  be  a  convenient  basis  for  a  general  division  \ 

*  Blackstone,  vol  iL  pp.  200,  241-3. 
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And,  accordingly,  modes  of  acquiring  personal  property  are 
not  divided  in  that  manner. 

It  is  not  complete,  even  with  reference  to  real  property. 


Having  suggested  certain  of  the  leading  divisions  of  the 
titles  by  which  jura  in  rem  per  ae  are  invested  and  divested, 
I  shall  now  proceed  to  consider  seriatim  certain  of  their 
classes. 

These  classes  are,  in  every  system,  extremely  numerous  : 
So  numerous,  that  only  some,  and  perhaps  a  comparatively 
few,  have  gotten  concise  names.  Whence,  as  I  remarked 
before,  the  expression  ^' ex  lege^^; — analogous  to  *'variis 
eausarum fyuris**  in  cases  of  obligations. 

I  shall  only  consider  such,  as,  in  some  form  or  other,  oc- 
cur in  all  or  most  systems;  and  of  these,  only  the  more 
important. 

I  shall  consider  them,  principally,  as  they  regard  absolute 
property. 

In  treating  them,  I  shall  abide  as  far  as  possible  by  Thi- 
baut's  division  ;  t.  e.  shall  consider  first,  the  one-sided  titles 
(or  not  alienations  sensu  stricto).  For  these  I  shall  compare 
Muhlenbruch,  Mackeldey,  Thibaut,  BlacLstone,  Bentham, 
and  others. 

One-^ided  Modes  of  Acquisition ^  and  Two-sided.^ 

This  seems  to  be  substantially  a  division  into  alienation 
(strictly  so  called),  and  all  other  modes  of  acquisition. 

It  does  not  quadrate  with  original  and  derivative,  or^Mr 
civUe  BiTkA  jus  gentium, 

Muhlenbruch*s  division  MS.  (see  Table,  in  Vol.  II.  p. 
245)*  is  bottomed  on  the  division  of  titles  into  such  as  are 
ex  jure  civili  and  such  as  are  not. 

♦  Thibaut,  System,  vol.  ii.  p.  82,  etc. 
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cause  it  has  any  connexion  with  the  essentials  or  substance 
of  the  title,  but  to  secure  the  due  payment  of  a  given  tax. 

And  here,  again,  the  distinction  between  the  essentials 
and  the  accidentals  of  the  title  is  glaring  and  manifest. 

The  nullity  or  invalidity  of  the  title,  in  case  the  stamp  be 
not  affixed  when  the  alleged  title  arises,  is  the  sanction  of 
the  law  which  imposes  the  tax.  But  it  is  clear  that  the  law 
imposing  the  tax  might  be  sanctioned  otherwise :  As,  for 
example,  by  a  fine  on  the  party,  whose  duty  it  was,  when 
the  alleged  title  arose,  to  pay  the  tax,  and  to  procure  the 
fixation  of  the  stamp  to  the  evidentiary  instrument. 

In  practice,  the  law  imposing  the  tax  is  often  sanctioned 
in  the  manner  which  I  am  now  suggesting. — Although  the 
duty  ought  to  have  been  paid,  and  the  stamp  affixed  to  the 
evidentiary  instrument,  when,  or  immediately  after,  the  al- 
leged  title  arose,  still  the  instrument  is  admissible  evidence 
of  the  title,  if  a  double  tax  be  paid,  and  a  stamp  be  affixed 
to  the  instrument,  subsequently  to  the  time  prescribed  for 
those  purposes.  And,  in  this  case,  the  payment  of  the  tax, 
though  still  requisite,  is  no  part  of  the  title. 

Before  I  quit  the  topic  now  under  consideration,  I  would 
renuirk,  that,  in  many  cases,  it  is  not  easy  to  distinguish  the 
essential  or  principal,  from  the  accidental  or  accessory  ele- 
ments of  a  title. 

This,  for  example,  is  the  case,  where  an  accidental  element 
is  made  a  part  of  the  title,  because  it  is  deemed  commodious 
evidence  of  the  substance  or  essence  of  the  title.  Here,  the 
evidentiary  fact  is  an  accidental  part  of  the  title,  not  abso- 
lutely, but  only  in  a  qualified  manner.  For  ^otne  evidence 
of  the  title  is  indispensable  or  necessary,  inasmuch  as  the 
title  could  not  be  sustained,  (in  case  it  should  be  impugned,) 
if  mme  evidence  of  it  be  not  forthcoming  or  producible. 

The  preappointed  evidence  is  therefore  an  accidental  or 
accessory  part  of  the  title,  not  because  evidence  is  not  essen- 
tial to  the  validity  of  the  title,  but  because  evidence  of  the 
daee  or  deeeription  which  the  law  preappoints  or  prescribes, 
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is  not  the  only  evidence  by  which  the  title  might  be  sus- 
tained. The  law  might  leave  the  parties  to  provide  what 
evidence  they  pleased  of  the  title ;  and  might  empower  the 
tribunals  to  admit  the  evidence  provided  by  the  parties,  if 
they  deemed  it  satisfactory.  By  determining  therefore  that 
evidence  of  a  sort  shall  be  indispensable,  the  law  adjects  to 
the  title  an  element  which  is  properly  accidental  or  accessory. 

And  the  same  may  be  said  of  every  case,  in  which  a  fact 
of  a  given  ^enus  is  inseparable  from  the  title,  but  in  which 
the  law  determines  the  speciei  or  sort. 

For  example :  Assuming  that  acceptance  by  the  heir  is  a 
necessary  part  of  his  title  to  the  heritage,  but  that  the  law 
prescribes,  under  pain  of  nullity,  the  form  or  manner  of  the 
acceptance,  it  is  clear  that  the  prescribed  acceptance  is  an 
accidental  part  of  the  title,  in  so  far  only  as  the  law  deter- 
mines the  manner  of  the  acceptance,  instead  of  leaving  him 
to  accept  it  in  any  manner  whatever. 

I  assume,  merely  for  the  sake  of  example,  that  the  assent 
or  acceptance  of  the  heir  is  a  necessary  ingredient  in  every 
title  to  a  heritage.  In  truth,  it  is  not.  For,  in  the  earlier 
Roman  Law,  there  were  certain  heirs,  styled  heredes  necea^ 
sarii,  upon  whom  the  heirship,  with  the  acquittal  of  the 
deceased's  obligations,  was  imposed  as  a  duty.  Though, 
afteni^'ards,  they  were  enabled,  by  taking  certain  steps,  to 
repudiate  the  heirship :  or,  at  least,  were  only  bound  to  ac- 
quit the  obligations  of  the  deceased,  in  so  far  as  the  faculties 
or  means  devolving  from  him  would  suffice  for  that  purpose. 

[v.  V.  Qe.  Whether  acceptance  by  the  heir,  be,  in  the  English 
law,  necessary  ? 

I  should  think  it  is,  because,  without  seisin,  which  is  a  volun- 
tary  act,  he  is  not  heir. 

Originally,  the  seisin  was  the  feudal  invesdtore:  the  aooep- 
tance  from  the  lord  of  the  fee.  And  to  this  the  heir  coold  not 
have  been  coi^trained. 

At  all  events,  he  is  not  answerable  beyond  assets.]* 
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I  have  insisted  on  the  distinction  between  the  essential 
and  the  accidental  parts  of  a  title,  because  they  are  often 
confounded.  This  is  particularly  the  case,  as  I  shall  show 
hereafter,  where  the  accidental  parts  are  merely  evidence,  ^ 
predetermined  by  the  law,  of  that  which  is  substantially  the 
title  itself. 

I  said,  in  my  last  lecture,  that  wherever  a  right  or  duty 
is  conferred  or  imposed  by  a  law  through  an  intervenin/^  or 
mediate  /act,  or  wherever  a  right  or  duty  is  divested  or 
withdrawn  by  a  law  through  an  intervening  or  mediate  fact, 
the  right  or  duty  may  be  said  to  be  conferred  or  im^iosed, 
or  may  be  said  to  be  divested  or  withdrawn,  through,  or  in 
consequence  of,  a  title :  meaning  by  a  title,  such  intervening  - 
or  mediate  fact. 

I  also  said,  that  wherever  a  right  or  duty  is  conferred  or 
imposed  by  a  law  mthout  the  intervention  of  a  fact  distinct 
from  the  law  itself  or  wherever  a  right  or  duty  is  divested 
or  withdrawn  by  a  law  without  the  intervention  of  a  fact 
distinct  from  the  law  itself,  the  right  or  duty  may  be  said 
to  be  conferred  or  imposed,  or  to  be  divested  or  withdrawn, 
by  the  law,  immediately  or  directly :  or  the  right  or  duty 
may  be  said  to  be  conferred  or  imposed,  or  divested  or 
withdrawn,  ipso  jure;  by  the  act  or  operation  of  the  law; 
or  by  the  mere  act  or  operation  of  the  law. 

And  this,  I  apprehend,  is  the  correct,  as  it  is  the  obvious, 
meaning,  of  all  such  expressions  as  the  following :  namely, 
''  rights  and  duties  ex  le^e;'  "  rights  and  duties  ex  lege  im- 
mediate;'*  '*  rights  and  duties  which  are  divested  and  extin- 
guished lege  immediate ;**  ''rights  and  duties  which  arise, 
or  are  divested  or  extinguished  ipso  Jure;'*  or  **  which  are 

or  iigreemeiii,  but  by  the  single  operation  of  law.*'    Blackstone,  vol.  ii. 
p.  241. 

Differing  in  this  from  the  Eoman  heir,  whose  adUw  (or  some  eqaivaknt 
act)  was  a  neoessaiy  link  in  the  diain  of  title :  The  English  heir  (it  is  pie- 
snmed)  is  obliged  to  repudiate :  and  qnsre ;  the  manner  of  this  at  Common 
Law  ^—Margiml  Keie. 
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created,  or  divested  or  extinguished,  by  act  or  operation  of 
law." 

But  in  the  language  of  our  own  law,  and  of  other  par- 
ticular  systems  of  |K)sitive  law,  these  and  the  like  expres- 
sions are  not  used  with  the  meaning,  or  not  used  exclusively 
with  the  meaning,  which  is  obviously  the  proper  one.  In 
the  language  of  our  own,  and  of  other  particular  systems, 
they  are  always  or  commonly  applied  improperly :  in  cases^ 
that  is  to  say,  in  which  the  right  or  duty  is  not  created  or 
divested  by  a  law  tciihout  the  iniervention  of  a  fad  distinct 
frofu  the  law  itself;  but  is  really  created  or  divested  by  a 
Jaw  through  a  mediate  or  intervening  fact :  that  is  to  say, 
through  a  title. 

These  improper  applications  of  the  expressions  which  I 
have  just  enumerated,  and  of  various  other  expressions  of 
the  same  purport,  may  be  reduced,  I  think,  to  two. 

First,  in  some  cases  of  title,  the  title,  or  one  or  more  of  the 
several  facts  constituting  the  title,  is  some  act  done  by  the 
person  who  is  invested  with  the  right,  who  is  divested  of  tlie 
right,  on  whom  the  duty  is  imposed,  or  who  is  exonerated 
from  the  duty.  But  in  other  cases  of  title,  neither  the  title, 
nor  any  of  the  several  facts  constituting  the  title,  is  an  act 
done  by  that  person.  The  will  of  the  person  (with  reference 
to  all  the  facts  which  constitute  the  title)  is  perfectly  quiescent: 
or  if  his  will  be  active,  it  is  merely  active  in  the  way  of  for- 
bearance from  some  given  act.  Now  where  the  title  is  in 
this  latter  predicament,  the  right  or  duty  is  said  to  arise,  or 
to  be  divested  or  withdrawn,  "Aye  immediate'' ;  *'ipsojure'*; 
"  by  act  or  operation  of  law  ";  "  by  mere  act  or  operation  of 
law";  and  so  on :  These  and  the  like  expressions  really  de- 
noting, {not  that  the  right  or  duty  is  invested  or  divested 
without  the.  intervention  of  any  title,  but)  that  the  title,  by 
which  the  right  or  duty  is  invested  or  divested,  is  not  any 
act  of  the  invested  or  divested  person,  and  does  not  com- 
prise any  act  of  that  same  person. 

For  example :  According  to  the  Roman  law,  heirs  of  cer- 

VOL.  III.  I 
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tain  classes,  whether  they  be  heirs  ex  testamento,  or  heirs 
ab  inlestato,  are  not  heirs  completely,  unless  they  accept  the 
heritage.  And,  accordingly,  such  heirs  are  styled  wluniary^ 
or  are  said  to  acquire  by  their  own  act.  But  on  heirs  of 
other  classes,  the  inheritance  devolves,  whether  they  wish  it 
or  not,  on  the  decease  of  the  testator  or  intestate,  without 
an  act  of  their  own.  And,  accordingly,  such  heirs  are  styled 
necessary^  (or  heirs  necessitated  or  obliged  to  take,)  and  are 
said  to  take  the  heritage  ipso  jure,  or,  as  we  should  say,  by 
mere  operation  of  law. 

Again :  Where,  according  to  our  own  law,  a  man  grants 
a  particular  estate  (as  an  estate  for  years  or  life)  to  one, 
with  a  remainder  over  to  another,  the  remainder  is  said  to 
be  created  by  his  own  act.  But  where  he  grants  a  par- 
ticular estate,  and  does  not  part  with  the  remnant  of  his 
own  estate,  that  remnant  is  styled  a  reversion,  and  is  said 
to  arise  by  the  act  or  operation  of  law.  For  though  by  the 
grant  of  the  particular  estate  he  does  an  act,  he  does  no  act 
in  respect  .of  the  remnant,  but  the  remnant  continues  in 
him,  or,  if  you  will,  reverts  to  him,  through  his  mere  omis- 
sion or  forbearance  from  granting  it  away. 

Again :  According  to  the  later  Koman  law,  the  absolute 
property  ret  singula  cannot  be  acquired  commonly  without 
an  apprehension  or  a  taking  possession  of  the  thing  by  the 
acquirer :  by  an  apprehension  consequent  on  tradition,  in 
case  the  thing  be  acquired  through  an  alienation,  or  by  an 
apprehension  without  tradition,  in  case  the  thing  be  ac- 
quired otherwise  than  through  an  alienation.  But,  in  some 
cases,  property  vests  in  the  acquirer  without  an  act  of  ap- 
prehension. And  in  these  cases,  the  passing  or  vesting  of 
the  property  is  styled  by  modem  civilians  *'  transitus  leya- 
/M;''*.that  is  to  say,  it  passes  by  the  law  to  the  acquirer, 
without  an  act  of  bis  own,  or,  at  least,  without  an  appre- 
hension by  him :  without  that  act  of  apprehension  by  him,. 

^  Thibtiity  Sjttem,  vol.  iL  p.  32. 


JURISPRUDENCE.  115 

which,  in  the  other  cases  to  which  the  cases  in  question  are 
opposed,  that  particular  act  on  his  part  is  requisite. 

2dly.  Another  improper  application  of  the  expressions  in 
question  seems  to  be  this : 

Certain  classes  of  titles,  or  of  modes  of  acquisition,  have 
concise  names:  as,  for  example,  "occupancy,"  "alienation," 
**  praescription,"  and  so  on. 

But  other  classes  having  no  concise  names,  and  not  being 
expressible  without  long  circumlocutions,  they  are  com- 
monly lumped  up  together,  and  opposed  to  the  classes  which 
have  such  names,  by  the  expression  "  ex  leye"  "  ex  lege 
timpliciter'*  "  ex  lege  immediate^  etc.  This,  at  least,  ap- 
pears to  be  one  of  the  meanings  which  are  annexed  by  the 
Roman  lawyers  and  the  modern  Civilians  to  such  expres- 
sions as  "rights  and  duties  ex  lege*^  '*ex  lege  simpliciter^* 
and  so  on. 

Sdly.  There  is  perhaps  a  third  improper  meaning  of  the 
expressions  which  I  am  now  examining.* 

"  Operation  of  late,**  in  some  cases  is  a  merely  negative 
expression :  denoting  that  the  party  acquires  without  an 
act  of  his  own.  But  where  parties  contemplate  and  embrace 
consequences  preappointed,  these  can  hardly  be  said  to  arise 
without  an  act  of  their  own. 

«  Bentham,  Traitds,  vol.  i.  p.  287. 
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LECTURE   LVII. 

[The  following  Lecture  is  the  last  given  by  Mr.  Austin  at  the 
Loudon  University.  It  was  delivered  on  the  26th  of  June, 
1832,  after  which  he  was  compelled  by  ill  health  to  terminate  his 
course  abruptly,  and  go  abroad. 

He  had  b^un  to  write  the  lecture,  but  could  get  no  further 
than  these  notes,  which,  as  the  reader  will  see,  are  but  sugges- 
tions for  his  spoken  discourse. 

There  remains  a  mass  of  papers  containing  heads  of  the  sub- 
'jects  which  he  had  treated,  or  which  he  intended  to  treat.  It 
has  not  been  thought  expedient  to  print  them.  I  have,  however, 
made  an  exception  in  the  case  of  the  Notes  ''on  Contracts 
and  Quasi-Contracts,''  which  evidently  were  intended  to  form 
the  groundwork  of  the  next  Lecture.  They  are  referred  to  at 
p.  12L— S.  A.] 

In  my  two  last  Lectures,  Agreeably  to  the  order  which  I 
announced  in  the  Lecture  preceding  them,  I  submitted  to 
your  attention  certain  remarks  applicable  to  titles  in  ge- 
neral. 

I  now  proceed  to  certain  leading  divisions  of  the  titles 
which  properly  belong  to  the  department  of  the  Law  of 
Things,  through  which  I  am  now  travelling :  namely,  the 
titles  by  which  rights  in  rem^  considered  as  existing  per  se^ 
are  acquired  or  lost,  or  invested  and  divested. 

But  even  in  considering  these  titles,  I  shall  be  obliged  * 
to  advert  occasionally  to  titles  of  other  classes. 

These  various  divisions  are  disparate  and  cross.  They 
are  various  attempts  to  find  a  basis  for  a  classification  or 
arrangement  of  the  various  genera  and  species  of  titles.     I 
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am  not  certain  that  any  such  is  practicable  or  useful :  — 
whether  it  be  not  better  to  select  the  principal  titles^  and 
then  to  add  a  miscellany — ex  lege. 

This  is  the  case  in  Blackstone, '  the  French  Code/  Ulpian, 
Bentham.  In  none  of  these  is  there  any  attempt  to  reduce 
in  the  first  instance  the  whole  mass  of  titles  into  two,  three, 
or  some  small  number,  of  very  extensive  genera,  and  then 
refer  the  various  subordinate  genera  and  species  to  them. 
They  begin  by  placing  on  a  line  a  considerable  number  of 
genera  which  are  comparatively  narrow :  and  perhaps  eke 
out  these  by  a  miscellaneous  head. 

The  great  difficulty  is  the  mixed  character  of  most  of 
the  titles  which  in  every  system  occur. 

TitteB  ex  Jure  Gentium  and  ex  Jure  Civili. 

Modes  of  acquisition  ex  jure  civili  are  many  of  them  not 
peculiar,  but  are  merely  peculiar  modes  of  modes  which 
may  be  deemed  universal :  modes  accompanied  by  peculiar 
formalities. 

(Heineccius,  lib.  ii.  tit.  i.-vi.) 

Inconvenience  of  the  division  into  titles  ex  jure  gentium 
and  ex  jure  civili  as  a  basis  for  a  classification. 

The  arrangement  of  titles  in  Gains  and  the  Institutes, 
mainly  founded  on  this  division. 

(See  Oaius,  lib.  ii.  Inst.  lib.  ii.) 

Absurd  mode  in  the  Institutes  of  placing  servitudes  be- 
tween these  two  sorts  of  titles ;  servitudes  being  ex  jure 
cunlt. 

Acquisitions  per  universilatem  are  not  included  under 
either  department. 

But  the  distinction  between  praetorian  and  civil  law  does 
not  quadrate  with  the  distinction  in  question. 

The  only  practical  consequence  of  the  distinction  (as  I 
have  remarked  already,)  applies  to  crimes  juris  gentium 
and  crimes  jure  civili. 
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Original  and  Derivative  Titles. 

Import  of  the  distinction.  Its  inconvenience  as  a  basis 
for  a  classification  of  titles.  Would  separate  modes  of 
acquisition  which  it  is  convenient  to  consider  together ;  as, 
e.g.:  occupation  of  a  subject  nullius — or  by  dereliction. 

Succession  not  co-extensive  with  derivation.    As,  e.g. :  in 
the  case  of  constitutive  alienation.     So  in  the  case  of  com- 
j  mixtion,  specification,  etc. 

!  Succession  sometimes  means  succession  to  the  dead,  ex 

I  testamento  or  ab  intestato. 


\  Investitive  events  are  original  or  derivative :  t.  e.  acquired 

i  from  the  State  directly,  as  in  cases  of  occupancy ;'  or  from  or 

I  through  a  pei^n  in  whom  a  right  or  its  subject  formerly  re- 

sided. 
;  The  distinction  appears  to  be  confined  by  some  to  rights 

\  ex  jure  gentium : 

By  others,  to  acquisitions  of  dominium  or  property,  pre- 
eminently so  called,  and  oihtr  jura  in  rem.  But  is  just  as 
applicable  U^jus  in  personam :  e.g. :  Assignee  of  a  contract : 
Succession  by  heir  to  rights  in  personam  of  deceased. 

The  distinction  appears  to  be  useless,  except  for  this  pur- 
pose :  that  in  many  cases  of  derivative  titles,  the  party  is 
subject  to  duties  passing  from  the  party  from  whom  his 
right  is  derived. 

Attempts  at  Classification. 

Title  by  descent  and  title  by  purchase. 

A  convenient  division  in  the  Law  of  English  real  property, 
for  reasons  given  by  Christian  and  Blackstone.*  But  a  divi- 
sion only  of  one  class  of  rights :  rights  in  rebus  singulis  fall- 
ing under  the  law  of  real  property. 

It  would  not  be  a  convenient  basis  for  a  general  division  \ 

•  Bkckstone,  toI.  iL  pp.  200,  241-3. 
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And,  accordingly,  modes  of  acquiring  personal  property  are 
not  divided  in  tliat  manner. 

It  is  not  complete,  even  with  reference  to  real  property. 


Having  suggested  certain  of  the  leading  divisions  of  the 
titles  by  which  jura  in  rem  per  se  are  invested  and  divested, 
I  shall  now  proceed  to  consider  seriatim  certain  of  their 
classes. 

These  classes  are,  in  every  system,  extremely  numerous : 
So  numerous,  that  only  some,  and  perhaps  a  comparatively 
few,  have  gotten  concise  names.  Whence,  as  I  remarked 
before,  the  expression  ** ex  lege^*; — analogous  to  ''variis 
causarum fyuris'*  in  cases  of  obligations. 

I  shall  only  consider  such,  as,  in  some  form  or  other,  oc- 
cur in  all  or  most  systems;  and  of  these,  only  the  more 
important. 

I  shall  consider  them,  principally,  as  they  regard  absolute 
property. 

In  treating  them,  I  shall  abide  as  far  as  possible  by  Thi- 
baut*8  division  ;  t.  e.  shall  consider  first,  the  one-sided  titles 
(or  not  alienations  sensu  striclo).  For  these  I  shall  compare 
Muhlenbruch,  Mackeldey,  Thibaut,  Blackstone,  Bentham, 
and  others. 

Onesided  Modes  of  Acquisition,  and  TuxhsidedJ^ 

This  seems  to  be  substantially  a  division  into  alienation 
(strictly  so  called),  and  all  other  modes  of  acquisition. 

It  does  not  quadrate  with  original  and  derivative,  or  ju9 
civile  and  jus  gentium. 

Muhlenbruch's  division  MS.  (see  Table,  in  Vol.  II.  p. 
245)*  is  bottomed  on  the  division  of  titles  into  such  as  are 
ex  jure  civUi  and  such  as  are  not. 

^  Thibaut,  System,  vol.  ii.  p.  32,  etc. 
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Occupancy. 

.  Occupancy  is  only  a  species  of  appropriation :  {Sed  ge.) — 
In  case  of  the  acquisition  of  a  servitude,  etc.,  prescription 
must  combine  with  appropriation. 

Occupancy,  what.  Occupancy  of  res  nallius,  and  ad- 
verse occupancy  of  res  alicujus.  Physical  and  legal  pos- 
session. 

(To  be  examined  particularly  under  ''  Right  of  possession.'') 

.  Distinguish  between  physical  occupancy,  (or  putting  a 
thing  to  any  of  the  uses  of  which  it  is  susceptible,)  and  legal 
occupancy. 

Remark  on  the  talk  about  occupancy  being  the  origin  of 
property,  etc. 

(Blackstone,  vol.  ii.  chap.  i.  p.  9.) 

Why  it  ought  to  give  a  right. 
(Beatham,  vol.  ii.  p.  110.) 

Where  society  and  law  are  established,  the  original  rea- 
sons in  a  great  measure  cease.  It  is  then  little  more  than 
a  mark.  And  this  is  a  reason  for  carrying  over  to  the  iisc, 
or  to  private  persons  determined  in  the  way  of  devolution. 

Alienation. 

Essentials  of  an  alienation. — Voluntary  transference. — 
Acceptance  of  transfer: — Catisa  or  inducement  being  im- 
plied. 

Voluntary  alienation  opposed  to  involuntary,  as  meaning 
alienation  compelled  by  law.  The  latter  would  come  under 
the  head  of  "  adjudication." 

The  various  modes  of  alienation^  are  merely  evidentiary. 


*  A  copy  of  this  Table,  taken  from  the  margin  of  the  page  in  Muhlen- 
bnich  died  in  the  text,  will  be  found  at  the  end  of  this  Lecture.  The 
matter  of  which  it  it  a  condensation  extends  over  seventeen  pages. — 
8.A. 
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^Solemnities  adjected  to  alienations : 

Ist  For  the  protection  of  the  parties  to  the  alienation : 
A  doctrine  including  the  doctrine  of  evidentiary  instru- 
ments,  and  the  doctrine  of  CEonsiderations. 

2ndly.  For  the  protection  of  strangers  to  the  alienation : 
A  doctrine  inchiding  that  of  Registration.  See  post,  '*  Con- 
tracts," "combinations  of  Jus  in  rem  and  in  j?ersqna$n" 
*'  evidence." 

Limits  to  the  application  of  registration  and  of  other 
precautionary  solemnities,  arising  from  the  nature  of  the 
subject 

Many  remarks  touching  solemnities  adjected  to  aliena- 
tions apply,  mutatis  mutandis,  to  solemnities  adjected  to 
other  titles. 

Where  Jus  in  He  passes  by  tradition  or  delivery,  the 
titulus  or  investitive  incident  consists :  First,  in  an  intention 
on  the  part  of  the  alienor  to  alien ;  secondly,  in  such  a  causa, 
consideration,  inducement,  or  motive  to  or  for  the  alienation, 
as  the  law  holds  to  be  just  or  sufficient. 

The  tradition  is  merely  preappointed  evidence  of  the 
titulus;  though  in  consequence  of  its  being  esteemed  ne- 
cessary evidence,  it  is  often  treated  as  part  of  that  titulus 
(or  as  a  mode  of  acquisition  superinduced  upon  it,)  and  is 
sometimes  (for  that  reason),  feigned  to  have  taken  place. 

Instances  in  which  property  passes  by  force  of  the  titulus, 
evidenced  through  some  declaration  of  intention  other  than 
tradition,  actual  or  symbolical. 

The  Causa  or  consideration  may  be  insufficient  to  sustain 
the  disposition  as  ayainst  the  alienor  himself  {e.  y.  fear  of 
violence ;  baud ;  which  last  may  vitiate  a  consideration 
otherwise  good) :  Or  as  ayainst  third  parties  (e.y. :  a  gift,  as 
against  creditors). 

Tradition  seems  to  have  been  confounded  with  Modue 
aejmrendi,  on  account  of  its  having  been  preappointed  and 
eondmeive  evidence  of  titulus;  until  (with  the  advance  of 
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civilization,)  the  real  nature  of  the  transaction  came  to  be 
scrutinized. 

Same  virtue  attributed  to  the  English  feoffment  and 
Kvery.  (Blackstone,  vol.  ii.) 

Absurdity  of  presuming,  not  the  titulus,  but  the  tradi- 
tion to  be  the  evidence. 

Evidentiary  Instruments  and  other  forms.  Interpretation 
of,  etc. 

Preappointed  evidence ;  actions,  etc. ;  general  notions  of, 
as  preliminary  to  dispositions. 

Registration. 

'    (To  be  postponed  to  the  end  of  prescription.) 

Limits  to  the  application  of  registration,  arising  out  of 
the  nature  of  the  subject. 

:    Disposition. 

"  Disposition  "  may  be  conveniently  used  as  a  generic  ex- 
pression for  any  act  by  which  a  person  assumes  to  transfer, 
or  promises  to  transfer,  his  real  or  assumed  Right,  or  any 
part  of  it,  to  another.  The  species  will  be  Voluntary 
Alienation  and  C!ontract.* 

Dispositions  of  which  the  consequences  are  predetermined 
(by  the  law)  absolutely:  and  those  of  which  the  consequences 
(subject  to  restrictions,)  are  left  to  the  will  of  the  parties. 
In  which  last  case,  consequences  (to  take  effect  in  default 
of  expressed  intention  by  the  parties,)  are  marked  out  by 
the  law  or  not. 

Dispositions  are  valid  or  invalid: — If  valid,  the  conse- 
quences are  predetermined  by  the  law,  or  they  are  left  to 
the  appointment  of  the  parties : — If  left  to  the  appointment 
of  the  parties,  provisional  diynrntions  (dispositions  to  take 
effect  in  default  of  such  appointment)  are  laid  down,  or  not. 

*  See  list  of  alieoationt,  oontracts,  and  combinatioas  of  both,  in  Ben- 
lluun,  Tndtcs,  etc,  vol  L  p.  390. 
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If  there  be  no  appointment  by  the  parties,  where  there  are 
such  provisional  dispositions,  these  take  effect — 1st :  Either 
because  they  may  be  presumed  to  have  been  intended ;  or, 
2nd  :  Because  they  are  the  best — generally  speaking — that 
the  parties  could  have  made ;  or,  3rd  :  Because  it  must  be 
presumed  that  they  did  not  intend  nothing,  and  here  is  a 
something  which  they  might  have  meant.  On  the  first  and 
third  suppositions,  these  provisional  dispositions  are  indeed 
nothing  more  than  dispositions  of  the  parties  (tacitly  re- 
ferring to  consequences  which  they  mean  to  adopt,  and) 
which,  by  reason  of  known  rules  of  law,  it  is  not  necessary 
to  express.  If  there  be  no  intelligible  appointment  by  them, 
nor  any  in  their  default,  the  transaction  is  without  effect. 

By  reason  of  the  invalidity  of  certain  dispositions,  and  of 
the  necessity  of  making  provisional  dispositions,  a  large  space 
is  in  every  Law  occupied  with  them.  See  "  Combinations 
of  Jus  in  Be**  etc. 

Termination  of  Rights. 

The  modes  in  which  jura  in  rem  terminate,  are  not  de- 
scribed in  the  Institutes  of  Gains  or  those  of  Justinian. 

It  is  necessary  to  describe  the  end  explicitly  and  apart, 
only  in  those  cases  in  which  the  end  is  not  involved  in  a 
mode  of  acquisition. 

(Dereliction,  See  Blackstone,  vol.  i.  p.  9 ;  Miihlenb.  vol.  i.  p. 
236 ;  Hugo,  6.  p.  238 ;  Mackeldev,  vol.  i.  §  186 ;  vol.  iv.  cap.  ii. 
§  272.) 

Jura  in  Re  are  further  divisible  into — 

1st.  Such  as  are  available  against  all  the  world  (or 
against  men  indefinitely  and  without  exception) ; 

2.  Such  as  are  available  against  all  the  world  with  cer- 
tain definite  exceptions.  The  first  of  these  is  also  called 
Property :  The  second.  Possession  (must  be  distinguished 
from  possession,  tilulus) ;  and  is  to  property  in  the  last 
sense,  what  property  saddled  with  a  serviius  is  to  jus  in  re 
unsaddled  with  a  servitus.     Under  this,  therefore,  may  be 
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included  the  jus  in  re  acquired  by  a  purchaser  in  Equity, 
as  against  all  subsequent  purchasers  with  notice;  or  rather 
as  against  all  mankind  except  a  purchaser  untAout  notice, 
etc. 

List  of  Authorities  referred  to  in  this  Lecture. 

Blackstone.  Heiueccius. 

French  Code.  Gaius. 

Mackeldey.  Institutes. 

Miihlenbrueh,  Table  II.  {post.) 

Hugo.  Falck. 

Bentham.  Savigny. 
Thibaut. 
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FROM  "LOOSE   PAPERS," 
containing  Heads  of  Lectures  or  Sections* 

Contracts. 

In  the  proper  sense  of  tbe  word,  a  Contract  is  el  promise, 
and  begets  only  Jus  ad  rem  against  th$  promisor :  t .  e.  a 
right  to  an  act,  an  endurance,  or  a  forbearance  on  his  part. 

(Gaius,  lib.  ii.  §  85.  Traitfe,  etc.,  272,  vol.  ii.  p.  165.  Table 
II.,  post,  last  note.) 

Confusion  of  incidents  which  are  not  promises,  or  not 
purely  so,  with  Contracts. 

Consequences  expressed  by  parties,  and  consequences 
annexed  by  law  in  default  of  such  expression. 

Consequences  of  Contracts  upon  third  persons. 

In  the  language  of  the  English  law,  ''  Contract "  is  often 
limited  to  mutual  promises;  Bond  and  Covenant  being  the 
names  applied  to  unilateral  contracts. 

(Bentham,  Traits,  etc.,  vol.  i.  p.  289,  and  Fragment  on 
Govemmeut.) 

Covenant,  in  the  Roman  Law,  a  generic  expression ;  in 
tbe  English,  the  name  of  a  species. 

(Hobbes,  Leviathan,  chap,  xiv.) 

Bond,  which  etymologically  is  equivalent  to  obligatioD, 
is  the  name  of  a  species  of  unilateral  contracts,  or  rather 
perhaps,  of  a  formality  necessary  to  the  validity  of  it 

•  Seep.  116. 
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Nominate  and  innominate  Contracts. 

Most  nominate  contracts  appear  to  be  improper  contracts: 
f .  e.  not  to  be  productive  of  Jus  ad  rem  purely. 

Pollicitation. 

Why  a  promise  is  binding  (abstraction  made  of  the  inter- 
ests of  third  parties).  It  binds,  on  account  of  the  expecta- 
tion excited  in  the  promisee.  For  which  reason  a  mere  pol- 
licitation (that  is,  a  promise  made  but  not  accepted)  is  not 
binding ;  for  a  promise  not  accepted  could  excite  no  expec- 
tation.    So  of  a  promise  obviously  made  in  jest. 

In  enforcing  contracts,  the  expectations  of  both  parties 
must  be  looked  to.  Where  the  terms  are  expressed  in 
writing,  their  common  agreement,  contemplation,  expecta- 
tion (t.  €.  of  the  burthen  undertaken  by  one,  and  the  ad- 
vantage expected  by  the  other,)  is  to  be  collected  from  that 

In  the  Stipulation,  the  sense  in  which  each  party  con- 
tracted was  expressed  apart,  in  order  to  render  a  doubt 
impossible. 

Where  language  is  not  employed,  the  common  meaning 
of  the  parties  is  collected  from  the  peculiar  facts  of  the  case, 
and  from  the  consequences  attached  by  the  law  (or  usage) 
to  contracts  of  the  sort.  Which  consequences  are  either 
positive  or  dispositive :  i.  e.  to  take  effect  whether  the  par- 
ties wish  them  or  not,  or  in  default  of  their  making  other 
provisions  of  their  own.  And  in  either  case  they  must  be 
understood  to  contemplate  these  consequences. 

Soleinnities  annexed  to  Contracts. 

Their  ends,  as  regards  the  parties,  are  two.  1 .  To  pro- 
vide, evidence  of  the  existence  and  purport  of  the  contract, 
in  case  of  controversy.  2.  To  prevent  inconsiderate  engage- 
ments. 

Many  of  these  solemnities  answer  (and  were  intended  to 
answer)  both  purposes,  such  as  Bond,  Covenant,  Stipulation, 
etc.  Others  answer  (or  were  only  intended  to  answer)  one. 
Such  as  the  writing  required  by  the  Statute  of  Frauds. 
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Distinction  between  such  solemnities  as  are  merely  evi- 
dence of  a  contract ;  and  such  as  are  evidence  of  a  contract 
and  of  its  terms. 

Earnest,  for  instance,  is  merely  evidence  that  a  contract 
was  made ;  its  subject,  its  terms,  etc.,  must  be  established  by 
evidence  aliunde.  A  bond,  etc.,  perpetuates  these  last.  So  a 
Stipulation  was  evidence  of  the  promise  and  of  the  terms. 

In  Unilateral  Contracts,  inconsiderateness  is  prevented 
by  the  unusual  solemnity  of  the  evidentiary  incident  an- 
nexed : — E.  g.  the  sealing  of  a  bond  or  covenant,  the  inter- 
rogation, and  answer  in  a  Stipulation. 

In  Bilateral  Contracts  (by  the  Romans  termed  ''con- 
sensual," by  the  English  ''  parol "),  it  is  supposed  to  be 
prevented  by  the  mutuality :  each  party  contracting  for  his 
own  pecuniary  advantage ;  contemplating  a  quid  pro  quo ; 
and  therefore,  being  in  that  circumspective  frame  of  mind 
which  a  man  who  is  only  thinking  of  such  advantage  natu- 
rally assumes.  This  solution  will  not  indeed  apply  where 
the  Consideration  is  past,  or  of  small  amount ;  but  that  this 
is  only  an  inconsistent  application  of  the  doctrine,  and  that 
it  arose  out  of  the  principle  suggested,  is  clear,  from  the 
considerations  afterwards  suggested. 

By  consensual  is  meant,  resting  upon  consent  without  so- 
lemnity ;  by  parol,  contracts  which  are  not  evidenced  by 
writings  in  a  certain  shape  and  accompanied  by  certain  so- 
lemnities. 

In  consistency  with  the  principle,  the  doctrine  of  Ix>rd 
Mansfield  and  Wilmot  (in  Sd  Burrows,  1665,)  is  the  just 
one.  The  contrary  opinion,  however,  is  consistent  with  the 
actaal  law.  To  require  quid  pro  quo,  where  a  solemnity 
analogous  to  that  of  a  bond  intervenes,  seems  to  be  absurd. 

The  doctrine  of  Lord  Ellenborough,  that "  there  moat 
not  only  be  a  consideration,  but  that  it  must  be  stated  in 
the  evidentiary  instrument,"*  is  pushing  the  deviation  from 
the  principle  still  further.    {Sed  qtf.) 

•  Wain  9.  WaHen.  5  Eni  10. 
VOL.  III.  R 
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Qiiacro :  Whether,  in  cases  of  pure  contract,  the  solem- 
nities in  question  are  ever  intended  for,  or  are  applicable 
to,  the  protection  of  third  persons  ? 

In  cases  of  mortgage,  etc..  Registration  is  applicable  and 
applied ;  but  only  in  respect  of  the  subject  over  which  the 
jus  in  re  is  given. 

Since  a  contract  gives  no  jus  in  re^  registration,  as  re- 
gards  the  sulject,  could  be  of  no  use ;  for  as  the  party  who 
contracts  to  dispose  of  that  subject  may,  if  the  transaction 
bo  really  a  contract,  aliene  to  another  before  completion, 
and  that  other  can  retain  (even  with  notice),  registration 
would  bo  nugatory.  It  is  only  where  the  other  could  not 
retain  as  against  the  former  party,  that  registration  is  of 
use.  By  declaring  that  he  shall  retain,  (if  there  be  no  r^ia- 
try  or  notice  in  some  other  way,)  you  make  the  right  of 
the  flrat  acquirer  conditional.  But  in  the  case  of  contract, 
he  haa  no  right,  conditional  or  unconditioual,  as  against 
third  persons ;  and  therefore,  third  persons  need  not  any 
•uch  precaution* 

Omtmtch  im  JSfmty,  which  give  jms  im  re  as  against  all 
who  have  real  or  coustnictive  notice,  ai^,  as  against  all  such 
|MMr»oiis»  alieiuitiotts ;  though  only  contracts  as  against  others. 
$i>  ftur»  therefore^  as  regards  cuntractss  registratioD  could 
h#  ef  no  uae»  but  iu  re$p%xH  of  the/nw*  of  the  cootracting 
|Mt)r.  Hv  kuowittft  the  an^ure  of  a  dmudi  s  engagemoits 
with  others  1  luav  make  a  gu«rt$$  at  his  abihir  to  falil  sodi 
M  1  itti^v  think  of  eaterii^^  into  with  him.  TWss  in  case  of 
pmr^mnJkif^^  ha»  lakeiEi  pbce  to  a  cettain  extent  Bat  it 
aeeiMi  to  be  of  hmiied  a(^|Jicatioiiu 

fie  mUmc0  vr  p^imtitct  ^/  {"^mArmUm^  icMr  it  «|^m<» 
HMf  f^mNH  v«ft  Cf^r^Klet^  or  other  claiwMMs  agaw^r  the 
fiMiiiJi  meanijL  of  the  obll;f^Nr\ 

H$L  «h«^Nic^  aa  alfcirtm^  ih«4  fersMii  m^  wc  he 
iiihMeU  i^h^te  thR^  vviitMct  irti  HJufctinwiJt  aad  a^  wa 
|piMi?4  b>  :»*ch  siMiemAiitic^  a»  are  ifeec^e^arir  ^ 
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ing  on  him^  it  is  of  course,  and  a  fortiori^  not  binding  on 
those  who  acquire  rights  from  him. 

But  unilateral  contracts,  which  would  bind  the  promisor, 
are  often  void  as  against  third  persons,  because  they  are 
without  consideration  ;  e .  e.  without  valuable  consideration ; 
for,  as  we  have  often  observed,  no  promise  or  act  is  without 
a  consideration,  inducement,  or  motive  of  some  sort 

Analyse  the  different  motives ;  and  show  why  a  promise 
made  for  other  than  a  valuable  consideration,  is  not,  and 
ought  not  to  be,  good  against  those  who  have  acquired 
rights  out  of  transactions  founded  on  such  consideration. 

Difference  between  the  intensity  of  the  expectations. 

Danger  of  fraud.  Danger  of  what  would  have  the  same 
effect,  if  rights  acquired  for  valuable  consideration  could  be 
defeated  wholly  or  partially  by  inconsiderate  engagements. 
Postponement  of  the  claims  of  the  industrious  to  those  of 
the  idle. 

Difference  between  vicious  consideration  and  want  of  con- 
sideration. 

Where  the  consideration  is  vicious,  the  contract  begets 
no  obligation.  Where  there  is  a  want  of  consideration, 
there  is  an  obligation  against  the  contracting  party,  pro- 
vided certain  solemnities  are  observed.  ''  Want  of  consi- 
deration "  is  an  elliptical  or  abridged  expression  for  ''  want 
of  valuable  consideration." 

Why  a  contract  (strictly  so  cal/edj  yives  no  Hyht  in  re  as 
ayainst  third  per  sons, whether  of  property  or  right  of  possession. 

The  principle  seems  to  be  this :  that  for  want  of  sufficient 
publicity  (or  what  is  deemed  sufficient),  the  right  of  the 
obligor  over  the  subject,  and  consequently  his  power  of  dis- 
position, are,  apparently,  unaltered :  the  contract  is  not  gene- 
rally known.  Third  parties,  therefore,  afterwards  acquiring 
by  alienation  (to  which  more  publicity  is,  or  ought  to  be, 
attached),  would  be  disappointed  in  theur  well-founded 
expectations,  if  their  right  could  be  defeated  by  a  right 
wsing  out  of  a  transaction  of  which  (as  is  assumed)  they 
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had  no,  or  very  inferior,  means  of  ascertdning  the  exist- 
ence. 

Upon  this  principle,  a  transaction  accompanied  by  such 
evidentiary  solemnities  that  at  law  it  would  be  merely 
a  contract,  is,  in  equity,  an  alienation  (t.  e.  gives  ^jus  in  re 
which  may  be  classed  with  rights  of  possession,)  against  all 
who  do  not  afterwards  acquire  by  a  conveyance  without  no- 
tice of  the  contract.  Equity  looks  at  the  purpose  of  the 
solemnity  which  is  attached  to  a  conveyance.  That  such 
solemnity  imparts  a  knowledge  of  the  disposition  to  third 
persons,  is  merely  a  presumption ;  that  in  the  absence  of  it 
no  such  knowledge  is  imparted,  is  also  a  mere  presumption; 
and  since  this  limited  presumption  will  not  hold  if  there  be 
evidence  aliunde  (f .  e.  either  actual  evidence,  or  presumpiio 
juris  of  another  sort— constructive  evidence),  that  such  know- 
ledge was  had.  Equity,  in  these  cases,  (whether  usefully  or 
not,  is  a  question,)  overrules  the  presumption,  and  gives 
the  subject  to  the  obligee,  as  against  all  who  are  proved  to 
have  had  that  notice  which  (for  want  of  a  conveyance)  it  is 
ovlj  presumed  that  they  had  not. 

Cases  in  which  Equity  does  not  give  jus  in  re  against  ac- 
quirers  with  notice^  but  defeats  an  existing  jus  in  re  in  favour 
of  acquirers  without  notice.  This  is  also  resolvable  intoprin^ 
etples  of  evidence. 

Where  the  contract  is  accompanied  by  some  incident 
which  is  presumed  to  give  general  notice  of  the  disposition, 
it  changes  its  character  and  becomes  an  alienation,  e.g.  a 
sale  with  delivery,  actual  or  symbolical. 

In  these  cases,  there  is  jus  in  re  given  to  the  obUgee  (t.  e.  a 
power  of  making  a  valid  disposition,  and  of  retaining  as 
against  the  obligor  or  subsequent  acquirers  from  him),though 
fi>r  many  purposes  (such  as  that  of  rescinding  the  disposition 
and  recovering  the  equivalent^hai^g  the  obligor  with  the 
lots  of  the  subject,  etc.),  the  contract  is  still  tVi  Jteri,  as  be- 
tween obligor  and  obligee.  Stoppage  in  transitu  is  a  good 
iilustntion.    The  disposition  as  an  oKenatum  being  incom- 
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plete,  the  seller,  by  preventing  its  completion,  prevents  the 
right  of  the  creditors  from  attaching. 

Wherever  a  disposition  gives  jus  in  re  {i.e.  a  right  on 
the  part  of  the  vendee  or  those  who  take  from  him,  against 
acquirers  from  the  vendor)  the  disposition  is  manifestly  an 
alienation.  If  it  be  not,  there  are  no  means  of  distinguishing 
the  one  from  the  other.  The  ambiguity  in  truth  arises 
from  a  very  gross  mistake,  viz. :  confounding  evidentiary 
incidents  toith  dispositions.  Because  certain  incidents  at  law 
give  no  jus  in  re,  (and  therefore  are  contracts),  eryo^  the 
dispositions  clothed  with  these  incidents  are  still  contracts^ 
though  in  Equity  they  have  a  different  effect. 


Quasi-contracts  and  Quasi-Delicts. 

Strictly,  Quasi-Contracts  are  acts  done  by  one  QoMi.CQB. 
man  to  his  own  inconvenience  for  the  advantage  2^w 
of  another,  but   without   the  authority   of  the  ^^^^ 
other,  and,  consequently,  without  any  promise  on  the  part 
of  the  other   to  indemnify  him  or  reward  him  for  his 
trouble. 

Instances :  Negotiorum  gestio^  in  the  Roman  Law :  Sal- 
vage, in  the  English. 

An  obligation  arises,  such  as  would  have  arisen,  had  the 
one  party  contracted  to  do  the  act,  and  the  other  to  indem- 
nify or  reward.  Hence  the  incident  is  called  a  "  quasi-con« 
tract;"  I.e.  an  incident,  in  consequence  of  which  one  per« 
son  is  obliged  to  another,  as  if  h  contract  had  been  made 
between  them. 

ne  basis  is,  to  incite  to  certain  useful  actions.  If  the 
principle  were  not  admitted  at  all,  such  actions  would  not 
be  performed  so  often  as  they  are.  If  pushed  to  a  certain 
extent,  it  would  lead  to  inconvenient  and  impertinent  in- 
termeddling, with  the  view  of  catching  reward.     Whether 
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it  shall  be  admitted,  or  uot,  depends  upon  the  nature  of 
the  act : — i.e,  its  general  nature ;  since  without  a  general 
rule,  the  inducement  would  not  operate,  nor  would  the  li- 
mitation to  the  principle  be  understood.  Acts  which  come 
not  within  the  rule,  however  useful  in  the  particular  in- 
stance, must  be  left  to  benevolence  incited  by  the  other 
sanctions. 

(See  "  Sanctions/'  post.) 

But  quasi-contract  seems  to  have  a  larger  import ;— de- 
noting any  incident  by  which  one  party  obtains  an  advan- 
tfigc  he  ought  not  to  retain,  because  the  retention  would 
damage  another;  or  by  reason  of  which,  he  ought  to  indem- 
nify the  other.  The  prominent  idea  in  quasi-contract 
seems  to  be  an  undue  advantage  which  would  be  acquired 
by  the  obligor,  if  he  were  not  compelled  to  relinquish  it  or 
to  indemnify. 

Quasi-delict : — an  incident  by  which  damage  is  done  to 
the  obligee  (though  without  the  negligence  or  intention  of 
the  obligor),  and  for  which  damage  the  obligor  is  bound  to 
make  satisfaction. 

It  is  not  a  delict,  because  intention  or  negligence  is  of 
the  essence  of  a  deUct :  it  being  useless  to  apply  a  sanction 
where  the  will  is  passive. 

The  distinction  between  quasi-contract  and  quasi-deUct, 
seems  to  be  useless.  In  neither  case  is  there  either  con- 
tract or  delict.  They  are  merely  arranged  under  these  heads, 
because  there  is  an  obligation  (stricto  sensu),  as  there 
would  have  been  if  there  had  been  a  contract  or  a  delict. 
.  Therefore  one  fiction  mfficea;  and  the  rational  way  of 
considering  the  matter  is,  to  look  at  the  incident  as  beget- 
ting an  obligation ;  and  to  treat  the  refusal  to  make  satis- 
&ction,  or  to  withhold  the  advantage,  as  a  delict :  t.  e.  as  a 
breach  of  that  obligation. 

•  The  terms  are  merely  a  sink  into  which  such  obligatory 
incidents  as  are  not  contracts^  or  not  delicts,  but  beget  an . 
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obligation  Vi«  t^,  etc.,  are  thrown  without  discrimination.  And 
this  is  the  rational  view  which  Gains  has  taken  of  the  sub- 
ject, in  a  work  from  which  an  excerpt  is  contained  in  the 
Pandects. 

Note, — Many  incidents  which  are  treated  as  quasi-con- 
tracts or  quasi-delicts,  are,  in  truth,  contracts  or  dehcts  ;  or 
need  not  be  thrown  into  this  common  receiver,  because 
they  may  be  treated  of  conveniently  elsewhere.  Examples : 
V.  The  refusal  to  pay  money  received  under  a  mistake,  ap- 
pears to  be,  not  a  quasi-contract,  nor  a  quasi-delict,  but  a 
delict ;  there  being  intentionality.  2**.  Evidio,  which  is  a  tacit 
contract.  3**.  The  obligation  of  the  hares  to  pay  legacies ; 
which  it  is  absurd  to  refer  to  a  quasi-contract,  and  not  to 
the  will,  etc. 

In  the  English  Law  the  above  terms  do  net  occur ;  there 
the  obligation  is  said  to  arise  out  of  a  contract  or  promise 
which  the  law  implies.     But  the  fiction  is  the  same. 

Demand  necessary  to  support  an  action  on  jus  in  re. 

If  there  be  no  delict  without  intention  or  negligence, 
quasi-delicts  (like  quasi-contracts)  are  merely  sources  of 
obligations,  the  refusal  to  fulfil  which  is  properly  the  cause 
of  action.  Thus,  the  fact  of  my  having  received  money 
through  a  mistake,  is  not  a  delict ;  but  begets  an  obligation 
to  repay  that  money  or  an  equivalent.  And  the  refusal  (ex- 
press or  indicated  by  conduct)  to  repay,  is  the  immediate 
cause  of  action :  t.  e.  is  a  delict. 

(Qa^.  Or  the  action  may  be  considered  a  vindication.) 

In  those  cases  in  which  a  consideration  has/a/7ee/,  there  is 
a  breach  of  accessory  contract. 

So,  if  I  refuse  to  make  compensation  for  damage  done 
by  my  servant  (without  intention  or  negligence  on  my  part) 
there  is  a  delict :  but,  before  refusal,  an  obligation  to  make 
sach  compensation.  (Qu*.  Whether  demand  be  necessary 
to  sustain  the  action  ?) 

It  would  appear,  therefore,  (hat  every  Right  of  Action 
arises  out  of  a  delict :  i.  e.  a  violation  of  some  positive  or 
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negative  obligation :  And  all  such  obligatory  incidents,  as 
amount  to  a  cause  of  action  without  demand  and  refusal, 
are  not  quasi-contracts  or  quasi-delicts,  but  breaches  of 
contract  or  violations  oijus  in  re. 

In  quasi-contract,  the  prominent  idea  seems  to  be  the  ad- 
vantage derived  by  the  obligor  (though  inconvenience  must, 
of  course,  have  been  sustained  by  the  obligee). 

In  quasi-delict,  the  prominent  idea  is  the  damage  suflFered 
by  the  obligee ;  any  advantage  which  may  have  accrued  to 
the  obligor  being  accidental  to  the  cause  of  obligation. 
But  in  many  cases  the  advantage  and  damage  so  suppose 
one  another,  that  it  is  difficult  to  determine  the  class.  As 
solutio  indebitu     Hence  "  ex  variis  causarum  figurisy 

If  the  terms  are  to  be  retained,  it  would  be  better,  per- 
haps, to  limit  ^'quasi-contract''  to  incidents  in  which  a  ser- 
vice has  been  rendered  by  the  obligee,  and  on  which,  there- 
fore, it  may  be  presumed  that  the  obligor  (if  conscious  and 
capable  of  contracting)  would  have  purchased  the  service  by 
a  promise  to  requite,  etc.  And  to  call  all  other  incidents 
**  quasi-delicts." 

JVbfe. — Wherever  there  is  a  promise,  express  or  implied 
(t.  e. :  to  be  inferred  from  the  words,  or  from  the  position,  or 
conduct  of  the  obligor,  previous  to  the  completion  of  the  ob- 
ligatory incident),  that  incident  is  not  a  quasi-contract,  but 
a  genuine  contract.  And  wherever  there  has  been  negli- 
gence or  intention,  immediate  or  remote,  on  the  part  of  the 
obligor  there  is  a  genuine  delict.  It  would  seem,  there- 
fore, that  damage  done  by  the  intention  or  negUgence  of 
servants,  by  vicious  cattle,  etc.  of  the  obligor,  ought  to  be 
rather  ranked  with  delicts :  for  there  is  a  degree  of  negli- 
gence in  employing  such  servants,  or  in  keeping  such  cattle, 
etc.  In  short,  where  the  damage  is  not  the  consequence  of 
some  incident  which  prudence  could  not  prevent,  there  is 
always  room  for  applying  a  motive  to  the  will ;  and,  there- 
fore, the  incident  may  be  classed  with  delicts. 

(See  "  Sorts  of  Civil  Injuries/'  /wt/.) 
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Limiting  quasi-contract  to  services  without  instance  and 
promise,  and  quasi-delict  to  damage  without  intention  or 
negligence,  immediate  or  remote, — there  seems  no  reason 
for  the  use  of  the  two  terms ;  cither  being  alike  applicable 
by  the  same  analogy :  t.  e. :  an  analogy  not  of  obUgatory 
incidents,  but  of  consequent  rights  and  obligations.  Nei- 
ther a  quasi-contract  nor  a  quasi-delict  is  like  either  a  con* 
tract  or  a  delict;  but  the  comequences  of  either  of  the 
former,  are  like  the  consequences  of  either  of  the  latter ;  t.  e. 
in  begetting  jura  ad  rem. 

Blondeau  seems  to  mistake  the  meaning  of  quasi- 
delict.  The  cases  which  he  has  cited  as  quasi-delicts  are 
delicts:  for  there  is  intention  or  negligence.  Quasi-de- 
licts, in  truth,  are  not  violations  of  rights  at  all ;  but  sources 
of  jura  ad  rem^  the  refusal  or  omission  to  satisfy  which  is 
a  delict. 

If  an  incident  beget  directly  an  action,  it  should  clearly 
be  ranged  with  delicts,  and  not  with  quasi-contracts  or  quasi* 
delicts. 

Perhaps  all  incidents  not  contracts,  which  imply  neither 
neghgence  nor  intention  on  the  part  of  the  obligor,  but 
which  yet  beget  an  action  without  refusal  or  omission  to 
satisfy,  etc.,  should  be  called  quasi-delicts,  being  like  delicts 
in  directly  begetting  an  action,  but  unlike  them  in  respect 
of  the  absence  of  negligence  and  intention. 

And  all  incidents  not  contracts,  which  imply  neither 
negligence,  etc.,  but  which  only  beget  an  obligation,  the 
refusal  or  omission  to  satisfy  which  is  the  direct  cause  of 
action,  should  be  called  quasi-contracts :  they  being  like 
contracts  (rather  than  delicts),  inasmuch  as  they  engender 
an  obligation  which  in  itself  supposes  no  right  of  action, 
but  only  begets  an  action  on  breach. 

If  this  be  so,  quasi-delicts  should  be  classed  with 
''  Sanctionative  Rights  and  Obligations." 

(Sec  "  Delicta/'  /w/.) 
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Gaius  makes  no  distinction  between  delicts  and  quasi- 
delicts,  though  he  adverts  to  quasi-contracts.* 

Quasi-contracts  and  quasi-delicts,  are  not  the  only  cases 
in  which  the  name  of  one  incident  is  extended  to  another, 
by  reason  of  a  resemblance  between  the  rights  and  obligations 
which  they  respectively  engender.  Another  instance,  is  the 
extension  of  the  term  ''  purchasers  for  valuable  considera- 
tion," to  certain  parties  who  are  entitled  under  marriage 
settlements. 

The  confusion  entirely  proceeds  from  the  want  of  a  ge- 
neric expression  by  which  these  incidents  can  be  bundled 
up  together. 

And  note ;  the  same  want,  instead  of  leading  to  the  ex- 
tension of  a  narrower,  sometimes  leads  to  the  limitation  of 
a  wider :  as  in  the  instance.  Rights  arising  by  operation  of 
Law ;  as  if  all  rights  did  not  so  arise,  and  as  if  it  were 
possible  to  distinguish  this  narrower  class  of  rights  by  a 
term  which  is  common  to  all. 

Tendency  to  confound  tacit  contracts  with  quasi-contracts. 

(Give  instances :)  This  confusion  is  more  likely  to  arise 
amongst  English  lawyers  than  others,  on  account  of  their 
wanting  a  generic  name  (which,  bad  as  it  is,  the  Romans 
have)  for  marking  this  sort  of  obligatory  incidents. 

Oriyin  of  the  dassification  of  spontaneous  services^  and  of 
damaye  without  intention,  etc.,  with  contracts  and  delicts. 

Ist.  The  want  of  generic  names. 

2nd.  The  extension  to  the  former  of  the  remedies  pre- 
viously annexed  to  the  latter. 
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In  the  Preface  to  Vol.  I.  (p.  xxxiv)  of  this  work  I  mentioned 
the  Tables  which  Mr.  Austin  drew  out  and  distributed  to  the 
members  of  his  class.  I  also  gave,  in  his  own  words^  his  account 
of  them,  and  of  his  purpose  in  constructing  them.  I  added,  that 
they  were  lamentably  incomplete,  but  that  I  was  not  without  a 
faint  hope  that  some  of  the  materials  destined  for  the  construc- 
tion of  the  missing  Tables  might  be  found  among  his  papers.  I 
have  clung  to  this  hope  with  a  tenacity  which  there  was  little  to 
justify ;  but  after  the  most  minute  search  and  anxious  inquiry,  I 
am  compelled  to  relinquish  it. 

Notwithstanding  the  incontestable  value  of  the  following  Tables 
and  Notes,  it  is  not  without  infinite  pain  that  I  submit  them 
to  the  public  in  their  actual  state ;  especially  since  I  have  the 
full  persuasion  that  some  at  least  of  those  which  are  wanting  were 
either  prepared  or  in  course  of  preparation.  As  I  always  cor- 
rected the  press  with  him,  I  ought  to  be  able  to  recollect  exactly 
what  were  printed.  But  several  circumstances,  which,  for  his 
justification,  it  may  not  be  impertinent  to  mention,  tended  to 
efface  any  distinct  memory  of  them  from  my  mind.  After 
the  close  of  his  Lectures  in  1832,  he  was  in  such  a  state  of  suf- 
fering and  depression  that  my  only  solicitude  was  to  keep  every- 
thing out  of  his  way  that  could  remind  him  of  his  abortive  pro- 
jects and  frustrated  hopes;  and  I  carefully  avoided  all  mention 
of  his  Lectures.  The  copies  of  the  Tables,  excepting  the  few 
he  had  distributed,  were  left  in  the  hands  of  the  printer,  and 
remained  there  till  very  recently. 

In  the  Preface  to  Vol.  I.,  I  have  mentioned  the  several  occupa- 
tions in  which  Mr.  Austin  engaged.  To  these  successively  be 
devoted  all  the  time  and  thought  of  which  incessant  attacks  of 
illness  left  him  master ;  and  after  eight  years  passed  in  a  fruitless 
and  exhausting  struggle,  he  was  compelled  to  abandon  it,  and  to 
seek  some  mitigation  of  his  sufferings  abroad. 

Thus,  there  never  was  a  time  at  which  he  could  have  been 
urged  to  complete  this  laborious  work  with  the  smallest  chance 
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of  snooess.  Nor  was  it  ever  alluded  to^  till  within  the  last  few 
years,  when  he  could  talk  with  calmness  of  his  failures  and  dis- 
appointments. He  one  day  said  to  me,  '^  I  have  been  looking 
over  those  Tables  of  mine,  and  I  may  say  to  you  that  I  am  really 
surprised  at  my  own  work/'  And  he  went  on  to  describe  what 
had  excited  in  him  the  rare  emotion  of  self-applause.  Thus 
encouraged,  I  did  venture  to  express  my  ardent  desire  that  he 
would  finish  them,  and  return  to  the  work  in  which  he  acknow- 
ledged  his  own  mastery.  But  he  only  replied,  "  It  is  too  late — 
At  that  time  I  had  it  all  before  me.  The  time  is  over.  Besides, 
who  would  care  for  them?'* 

This  was  the  last,  I  believe  it  was  the  only  time,  we  ever  spoke 
of  them,  and  it  was  decisive. 

And  thus,  after  the  lapse  of  thirty  troubled  years,  I  can  do 
nothing  but  either  suppress  what  competent  judges  deem  so 
conclusive  a  proof  of  his  ability  and  learning,  (and  what,  above 
all^  be  himself  thought  admirable,)  or  give  the  fragments  which 
exist  of  the  complete  structure  he  had  planned. 

It  appears  clear,  from  the  numerous  references  to  them  which 
will  be  found  in  the  following  pages,  that  the  missing  Tables 
were  in  existence.  Whether  any  manuscript  was  left  in  the 
printer's  hands,  and,  in  so  long  a  lapse  of  time,  destroyed,  or 
whether  he  himself,  dissatisfied,  as  he  was  so  ^pt  to  be,  with  what 
he  had  done,  destroyed  it,  it  is  impossible  for  me  to  conjecture. 
I  have  carefully  examined  every  portion  of  the  manuscripts.  I 
find  a  great  number  of  notes  which  were  probably  intended  to 
be  used  in  the  completion  of  this  work,  but  nothing  that  can  be 
applied  to  that  purpose  by  any  hand  but  his. — S.  A. 
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Notes  to  Table  I. 


[Kote  1.]  See  Gaii  Inslitutiouum  Commentarii  iv;  Ul- 
FIAKI  Lihri  Regularum  Singularu  Fragmenia ;  Justin  i an  i 
Imstituiiones  ("  ex  omnibus  antiquorum  Institutionibus,  et 
pnecipue  ex  Commentariis  Gaii  tarn  InHtilutionum  quam 
Rerum  Quotidianarum,  aliisque  multis  Commentariis,  com- 
poeitae"). 

The  Arrangement  of  Justinian's  Institutes  (or,  rather,  of 
the  earlier  Institutes  from  which  they  were  copied  or  com- 
piled), is  a  systematic,  or  scientific,  one  :  that  is  to  say,  de^ 
rived  from  distinctions  lying  in  the  matter  of  the  'treatise. 
Thus,  the  Roman  Law  (the  matter  of  the  Institutes)  is  di- 
vided, in  respect  of  its  sources,  into  Written  and  Unwritten, 
etc. :  in  respect  of  its  subjects,  into  Law  of  Persons  (i.  e. 
special  or  particular  law).  Law  of  Things  (i.  e.  the  general 
hw  of  substantive  rights  and  obligations),  Law  o(  Procedure, 
etc.  But  the  Arrangement  (if  such  it  can  be  called)  of  his 
Code  and  Digests,  is  an  historical  one.  Instead  of  being 
founded  upon  distinctions  lying  in  the  matter  of  the  compi- 
lations, it  was  taken  from  a  circumstance  purely  extraneous 
and  accidental :  namely,  the  order  or  series  (consecrated  by 
reverence  for  antiquity),  in  which  the  various  branches  of 
the  Roman  Law  had  been  modified,  as  occasion  prompted, 
by  the  Edict  of  the  Praetors.  See  the  Constitution  "  De 
Conceptione  Digestorum,"  in  which  the  Emperor  instructs 
Tribonian  "  in  libros  et  titulos  materiam  digerere,  tarn  se- 
condiim  Nostri  constitutioncm  Codicis,  quam  Edicti  per- 
PBTUi  imitationeni'*  It  is  scarcely  necessary  to  add,  that 
each  of  these  clumsy  compilations  is  the  merest  chaos. 

In  the  Table  here  submitted  to  the  reader  (which  has 
been  abstracted  from  the  three  treatises  mentioned  above, 
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and  also  from  the  corresponding  portions  of  the  Digests  or 
Pandects),  tlie  terms  of  the  Classical  Jurists  are  given 
exactly.  With  a  view  to  the  study  of  these  admirable 
writers  (who  are  incomparably  the  best  teachers  of  the  Ro- 
man Law),  this  is  a  matter  of  the  highest  importance.  Such 
a  multitude  of  new,  and,  in  some  respects,  preferable  ex- 
pressions,  has  been  imported  into  the  system  by  the  later 
CiviHans,  that  those  who  have  only  studied  it  in  the  writings 
of  these  last,  scarcely  know  it  again  when  they  mount  to 
the  original  sources. 

[Note  2.]  For   the    distinction    between   Jus  publicum 
and  Jus  privatum^  see  Inst.   Lib.  i. — Tit.  i.  %  4. — Dig. 
Lib.  i. — ^I'it.  i.  frag.  1.  S  2. — And  see  below,  Note  8.     It 
j  seems  that  the  Elementary  writers  commonly  confined  them- 

j  selves  to  the  latter.     For  Justinian's  Institutes  briefly  indi- 

cate the  distinction,  and  then  immediately  subjoin  "  Dicen- 
t  dum  est  iyitur  de  jure  private." 

[Note  3.]  The  Arrangement  of  Private  Law  exhibited  in 

the  Table  above,  is  formally  announced  by  Gaius  (Lib.  i. 

I  ^  8.  "  De  Juris  Divisione"),  and  also  by  Justinian  (Inst. 

Lib.  i.  t.  2.  §  12):  And,  in  spite  of  the  opinion  now  pre- 
j  valent  in  Grermany  (see  Tab.  III.),  it  seems  to  be  the  ar- 

rangement  which  they  intended  and   actually  observed. 
Their  adherence  to  it  may  be  traced  in  the  Institutes  of 
i  Gaius,  and  is  obvious  in  those  of  Justinian. 

Compare  the  following  places  of  the  latter : — L.  i.  t.  2. 
^  12. — L.  ii.  1. 1.  in  princip. — L.  ii.  t.  2.  §  2. — L.  ii.  t.  5. 
^  6. — L.  iii.  t.  12,  "  De  Obligationibus,"  in  princip. — Lib. 
iv.  t.  6,  "  De  Actionibus,"  in  princip. 

For  the  scope  or  purpose  of  this  Arrangement,  sec  Table 
II.  note  2. 

[Note  4.]  These  various  expressions  for  the  Law  of  Per- 
sons nmy  be  found  in  the  following  places  : — Gaius,  L.  i. 
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♦  8,  9. — Inst.  L.  i.  t.  2.  ^  12  :  t.  8.  in  pr. — ^Dig.  L.  i.  t.  6. 
frag.  2. — ^Theophilus  4.  6.  pr. 

[Note  5.]  See  Gains,  L.  ii.  ^  1. — Inst.  L.  ii.  t.  1.  in 
princip. 

In  the  language  of  the  Roman  lawyers,  the  terra  "  72^*" 
has  various  meanings ;  and  of  these,  the  two  following  de- 
mand particular  notice.  It  means,  first.  Things,  Persons, 
Acts  (or  Forbearances),  as  subjects  or  objects  of  rights  and 
obligations : — "  materia  juri  subjecta  " — "  in  qua  jus  versa- 
iur'* — "ea  quae  jure  nostro  ajiciunlur" — "quae  tanquam 
materia  ei  sunt  proposila"  Or  it  means,  secondly,  Rights 
and  Obligations  themselves : — "  res  incorporates'* — "  ea  qusc 
injure  consistunt:"  velut  "jus  hereditatis,"  "jus  utendi 
fruendi,"  "  servitutes/'  *' obli^aiiones  quoquo  modo  con- 
tractae." 

See  Inst.  L.  ii.  t.  2.  ^  2. — If  this  passage  had  been  well 
considered,  those  differences  about  the  arrangement  of  the 
Institutes,  which  are  referred  to  in  Note  3,  would  scarcely 
have  arisen.     See  Table  III. 

For  the  import  of  the  expression  "  Jus  quod  ad  Res  per- 
tinet,"  see  Table  II.  Note  2. 

[Note  6.]  Dominium  (in  the  lai^  signification)  and  OAli- 
^iio  (in  the  correct  signification),  are  synonymous  with  the 
Ju9  in  Rem  and  Jus  in  Personam  (determinatam)  of  nu- 
meroas  modern  writers  upon  the  Roman  Law.  For  the 
import  of  which  distinction,  see  Table  II.  note  3. 

By  the  Classical  Jurists, "  Obligation*'  is  never  employed 
in  that  large  generic  sense  which  it  has  acquired  in  subse- 
quent times.  In  the  language  of  these  writers,  it  has  com- 
monly  the  following. meanings. 

l^  It  signifies  the  Obligation  which  answers  to  a  Right 
in  personam. 

2^.  Inasmuch  as  they  had  no  name  specifically  belonging 

l2 
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to  this  last  (rights  of  every  class  being  embraced  by  the 
vford Jiis),  they  used  the  ienn  "Obligation  "  to  denote  that 
Bu^/it  {in  personam)  with  which  the  Obligation  correlates. 

3**.  It  signifies  the  Ri^/it  {in  personam)  which  resides  in 
the  party  entitled,  wil/t  the  Obligation  which  is  incumbent 
upon  the  opposite  party :  "  Vinculum  inter  utrumque." 

It  is  remarkable,  that  a  similar  ambiguity  (with  a  swarm 
of  others)  sticks  to  the  term  Jus.  Thus,  "  in  omne  Jus  dc- 
functi  succedere,"  is  to  succeed  to  the  obligations  as  well  as 
to  the  riffhts  of  the  deceased.  So  of  the  German  word 
Recht ;  in  the  legal,  as  well  as  in  the  popular  language  of 
the  middle  ages.  And  so,  in  our  own  country,  when  a  man 
is  obliged  to  do  a  thing,  it  is  not  un frequently  said  **  that  he 
has  a  riyhl  to  do  it :" — an  expression  at  which  we  laugh, 
but  which,  beyond  a  doubt,  is  good  Saxon  English. 

As  the  Roman  Lawyers  had  no  specific  expression  for 
Rights  against  determinate  persons,  so  had  they  no  term 
appropriated  to  ihofie general  Obligations  which  correspond 
to  rights  in  rem.  A  Roman  Lawyer,  speaking  of  such  an 
obligation,  would  have  used  the  generic  term  Necessitas; 
or,  less  correctly,  Officium ; — the  former  signifying  obliga- 
tions which  are  imposed  and  sanctioned  by  law ;  the  latter 
denoting,  properly,  those  religious  and  moral  obligations, 
which,  as  wanting  that  cogent  sanction,  are  frequently 
styled  "imperfect." 

Consequently,  the  language  of  the  Roman  Lawyers  stood 
(nearly)  thus : 

1*.  For  rights  (universally),  they  had  ''Jus''  for  rights 
in  rem  (generally),  ''Dominium**  (in  its  loose  signification) : 
for  rights  in  personam,  "Obliyatio'* 

2^  For  obligations  or  duties  (universally)  they  had  "Ofi- 
eium"  and  "  Necessitas  :**  for  the  special  obligations  which 
answer  to  rights  in  personam,  "Obligation — For  the  general 
duties  or  obligations  which  answer  to  rights  in  rem,  they 
had  no  specific  expression.  But  since  obligations  of  this 
class  were  nefoer  denoted  by  **  Obligation''  and  since  obliga- 
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tions  of  the  other  class  were  always  denoted  by  it, "  Offtciuin* 
or  "  Nec€99itas^'*  when  opposed  to  "  Ohligalio^^  supplied  the 
defect.— For  a  closer  examination  of  the  matter,  see  Table 
11.  note  3. 

[What  follows,  to  the  end  of  the  Note,  was  found  among 
."  Loose  Papers."  It  is  marked  "  Note  6,  to  Table  I.,"  and  is 
the  only  fragment  to  which  a  place  is  distinctly  assigned. — S.  A^ 

[The  Latin  Jus  (not  synonymous  with  Law)  sometimes 
means  Right  as  opposed  to  Obligation.  Sometimes,  how- 
ever, it  is  used  collectively,  and  denotes  right  and  obHgation, 
or  obligation  alone.  "  Succedere  in  omne  Jus  defunctiy  is  to 
succeed  to  his  obligations  as  well  as  to  his  rights. 

The  word  "  ObUgation  "  {siricto  sensu)  has  also  a  double 
meaning.  Sometimes  it  means  the  obligation  which  corre- 
sponds with  Jus  ad  Hem ;  sometimes  it  means  the  right  of 
the  one  party,  as  well  as  the  obligation  of  the  other.  Thus 
the  party  who  gains  a  right  by  a  contract  is  said  to  ac- 
quire an  obligation ;  t.  e.  a  right  against  the  party  who  is 
bound  by  the  obligation.  Thus  also,  the  theory  of  the 
Rights  and  Obligations  which  arise  out  of  contracts,  and 
of  the  rights  and  obligations  which  resemble  these,  though 
they  originate  in  other  incidents,  are  treated  in  the  Insti- 
tutes, Gains,  etc.  under  the  title  of  Obligations  :  an  expres- 
sion which  denotes  the  rights  of  the  parties  entitled,  as  well 
as  the  obligations  of  the  parties  who  are  bound. 

The  French  word  "  Engageiueidy  which,  though  it  pro* 
perly  mean,  not  an  obligation,  but  an  obligatory  incident  of 
a  certain  kind  {e,g.  a  contract),  also  means  obligation,  and  is 
used  by  certain  French  writers  as  a  collective  expression  for 
rights  and  obligations. 

In  the  German,  Rechlsverlialtniss  (a  relation  arising  out  of 
law)  is  also  a  generic  name  for  right  and  obligation.  Some- 
times it  denotes  right  or  obligation ;  but  then  it  always 
denotes  the  right  or  obligation  as  related  to  the  obligatioa 
or  right     It  denotes  the  one  and  connotes  the  other. 
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An  objection  to  these  uses  of  Jm^  Obli^atio,  and  Engage- 
nteni  is,  that  the  words  thas  used  are  ambiguous,  and  that 
when  we  want  to  discriminate  between  right  and  obligation, 
we  must  constantly  annex  to  the  term  a  declaration  of  the 
sense  in  which  we  mean  to  use  it. 

But  there  is  another  objection  of  a  more  general  nature : 
an  objection  which  applies  equally  to  RechUverhaltnisB : 
namely,  that  each  of  these  terras  (used  collectively)  supposes 
that  every  right  supposes  an  obligation ; — that  every  obliga- 
tion as  well  as  every  right  is  relative ;  that,  as  the  existence  tif 
a  party  invested  with  a  right  supposes  the  existence  of  one  or 
more  subjected  to  a  corresponding  obligation,  so  the  exist- 
ence of  a  party  subjected  to  an  obligation  must  suppose 
that  some  other  party  is  clothed  with  a  corresponding  right. 
This,  however,  as  we  have  already  shown,  is  not  true. 
There  are  absolute  obligations,  although  there  are  no  abso- 
lute rights. 

The  English  language  has  this  advantage,  that,  though  its 
vocabulary  of  leading  terms  is  scanty,  they  are  precise  and 
unambiguous; — Law — Right — Obligation. 

"  Befugnisa  "  and  **Pflichl "  seem  to  denote  right  and  ob- 
ligation in  abstract,  but  sometimes  the  same  in  concrete ; 
**  Reclit  *'  and  "  Ferbind/icAJkett,"  the  converse :  i.  e.  more 
commonly  in  concrete,  but  sometimes  in  abstract. 
.  "  PorderungJ'  (which  corresponds  with  the  Latin  Debitum 
in  its  largest  sense)  denotes  that  which  is  tq  be  done,  po- 
sitively or  negatively,*  in  consequence  of  the  obligation ; 
which  last  is  rather  the  '' vinculum** 

*'  Oficium**  18  moral  duty  or  obligation  in  the  lai^est 
sense. 

"  Necensitaa''  (which  rarely  occurs)  is  legal  duty  or  obli- 
gation, also  in  the  most  extensive  meaning  of  the  word 
obligation. 

''  OUigatio**  is  a  species  of  **  Neceuitas  :**  t.  e.  Obliga- 
tion limited  to  a  determinate  person  or  persons.  A  specific 
name  for  the  **  Neces$itas**  which  corresponds  with  Ju9  in 
rem  is  not  to  be  found. 
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In  German  there  are  single  names  for  the  party  having 
a  right,  and  for  the  party  subjected  to  an  obligation.  In 
other  languages,  circumlocution  must  be  resorted  to.  The 
English  "  entitled''  applies  only  to  the  first,  and  only  de- 
notes it  in  an  indirect  manner. 

Right,  Obligation,  Duty  {Devoir,  Officium), — with  their 
corresponding  expressions, "  it  is,  or  is  not  right  to  do  such 
an  act,"  "  such  an  act  ought,  or  ought  not  to  be  done ;" 
"such  an  act  is  right,"  "such  an  act  is  a  duty,"  etc. — are 
perfectly  equivalent  expressions;  as  denoting  conformity 
with  a  rule  (or  rather  performance  or  observance  of  the  ob- 
ligation which  the  rule  prescribes). 

Sometimes  they  simply  denote  approbation  of  some  rule 
of  conduct  or  of  some  act :  as,  "  Law  as  it  ought  to  be." 

Sometimes  "  ought "  (and  devoir,  the  verb)  denote,  like 
Law,  conformity  with  any  established  order  of  incidents : 
as,  "  such  an  event  ought  to  (or  should,  or  must)  have  hap- 
pened, on  such  and  such  suppositions." 

The  metaphorical  sense  in  this  case  differs  from  that  in 
the  case  of  Law,  only  to  this  extent :  that  whereas  the  meta- 
phorical "  Law"  denotes  the  customary  order,  "  ought"  de- 
notes the  metaphorical  obligation  which  that  law  is  feigned 
to  have  imposed.  Observance  of  a  law,  or  of  the  obligation 
which  that  law  imposes,  are  equivalent  expressions ;  each 
being  causes  of  the  uniformity  which  it  is  intended  to  in- 
dicate.] 

[Note  7.]  The  distinction  between  Obligations  ex  De- 
licto^ and  Obligations  Quasi  ex  Delicto,  seems  to  be  super- 
fluous and  illogical.  Obligations  Quasi  ex  Delicto  arise 
from  two  causes : — 

1**.  Damage  to  the  right  of  another  by  one's  own  ney- 
licence  {culpa,  imprudentid,  imperitid) : 

2^  Damage  to  the  right  of  another  by  some  third  person 
for  whose  delicts  one  is  liable  {e.g.  "filius  in  potestate," 
"  servus,"  ''  aliquis  eorum  quorum  opera  exercitor  navis  aut 
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stabuli  navem  aut  stabulum  exercet")-  Cases  of  the  former 
sort  fall  within  the  notion  of  Delict ;  and  many  such  cases 
are  actually  ranked  with  Delicts  in  the  Lex  Aquilia  (one  of 
the  principal  sources  of  the  Roman  Law  for  that  depart- 
ment of  it).  In  cases  of  the  latter  sort,  the  class  of  the 
obligation  varies  with  the  nature  of  the  ground  ujion  which 
the  liability  is  founded.  If  the  mischief  be  caused,  though 
remotely,  by  the  negligence  of  the  party  obliged  (e.  g.  "  si  a/f- 
quatenus  culpae  reus  sit,  quod  opera  malorum  hominum  ute- 
retur**),  the  case,  as  before,  falls  within  the  notion  oi  De- 
lie/.  And  supposing  that  the  party  obliged  is  clear  of  in- 
tention and  negligence,  his  obligation  should  be  referred  to 
that  miscellaneous  class,  which  are  said,  by  analogy,  to  arise 
from  (quasi)  Contracts. 

[Note  8.]  The  Institutes  close  with  a  short  Title  "De 
Publicis  Judiciis,"  which  only  includes  a  species  of  Criminal 
Procedure,  together  with  the  Crimes  and  Punishments  to 
which  that  species  was  appropriate. 

See  the  Title  in  question,  and  also  the  following  places 
in  the  Digests  :  Lib.  xlvii.  t.  1,  "De  Privatis  Delictis," 
frag.  i.  3.— t.  2.  fr.  94.— t.  10.  fr.  45.— 1. 11,  "De  JSxtra- 
ordinariis  Criminibus."— t.  20.  fr.  1.  2.— t.  28, "De  Popu- 
laribus  Actionibus." — Lib.  xlviii.  t.  1,  "De  Publicis  Judi- 
ciis,"  to  t.  8,  inclusive. — 1. 16,  to  the  end  of  the  Book,  and 
especially  t.  19,  "  DePcenis*'  frag.  1.  ^  3. 

It  would  seem  that  this  Title  in  the  Institutes  is  not  a 
member  or  constituent  part  of  the  work,  but  rather  a  hasty 
and  incongruous  appendix  added  on  an  after  thought.  For^ 
first,  instead  of  expounding  the  subject  in  a  systematic 
manner,  it  merely  touches  ("  per  indicem")  ^  fragment  ot  the 
subject  Secondly,  It  appears  that  Criminal  Law  was 
looked  upon  by  the  Roman  Jurists  as  properly  forming  a 
department  of/i»r  Publicum :  And  His/it  is  most  probable, 
was  not  included  in  the  Treatises  from  which  Justinian's 
Institutes  were  copied  or  compiled. 
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See  above.  Notes  1  and  2. — Whether  a  similar  Title 
was  appended  to  the  Institutes  of  Gains,  is  uncertain ;  the 
concluding  portion  of  the  Manuscript  being  lost  or  illegible. 

In  order  to  determine  the  place  which  should  be  assigned 
to  Criiiiinal  Laic  (or,  rather,  in  order  to  determine  the  ar- 
rangement which  should  be  given  to  the  tohole  Aggregate 
of  Law — "  Ofune  Corpus  Juris''),  it  would  be  necessary  to 
settle  the  import  of  an  extremely  perplexing  distinction  : 
namely,  the  distinction  between  Public  Law  and  Private 
(or  Civil)  Law. — According  to  the  large  and  vague  mean- 
ing which  is  often  attached  to  it,  ** Public  Laic'  comprises,' 
not  only  the  whole  of  Criminal  Law,  but  also  much,  if  not 
the  whole,  of  the  Law,  which,  commonly,  is  denominated 
**  Private**  And  if  the  term  be  taken  in  this  its  loose  sig- 
nification, a  distinct  and  intelligible  arrangement  of  the 
Corpus  Juris  is  simply  impossible.  According  to  the  strict 
and  determinate  meaning  which  seems  to  have  been  an- 
nexed to  it  by  some,  "  Public  Law**  is  included  in  the  Law 
of  Persons:  that  is  to  say,  it  is  merely  a  subordinate  mem- 
ber of  that  great  Aggregate  or  Whole,  which,  under  the  ab- 
surd name  of  ''Private  Law,"  is  frequently  opposed  to  it. 
If  ''Public  Law"  be  taken  in  this  its  definite  im|)ort,  there 
is  only  a  small,  though  weighty,  portion  of  Criminal,  that 
can  possibly  be  referred  to  it  wnth  propriety. — See  Table 
III.  sub  fine. 
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[S*t  Tnble  I.  note  6.     Tnble  II.  note  3  ; 
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Notes  to  Table  II. 


[fi,(rtt  1.]  This  arrnngcinent  coincides  exactly  with  that 
which  I  have  given  in  Table  I.  But  in  lieu  of  the  terms 
which  occur  in  the  Institutes  of  Justinian,  in  the  Excerpts 
from  the  Classical  Jurists  of  which  his  Digests  are  com- 
posed, in  the  Institutes  of  Gains,  etc.,  I  have  here  substi- 
tuted terms  which  originated  in  the  Middle  Ages,  or  in 
times  still  more  recent.  For  the  following,  amongst  other 
reasons,  these  terms  demand  attention. 

1.  Expositors  of  the  Roman  Law  often  introduce  them 
into  their  writings  without  sufficient  explanation :  without 
opposififf  them  to  the  corresponding  expressions  which  were 
employed  by  the  Authors  of  the  system. 

2.  Writers  upon  Universal  Jurisprudence,  upon  the  so- 
called  Law  of  Nations,  and  even  upon  Morals  generally, 
have  often  drawn  largely  from  that  justly  celebrated  system ; 
and,  in  their  express  or  tacit  references  to  it,  have  com- 
monly adopted  the  terms  devised  by  modem  Civilians,  or 
by  Commentators  of  the  Middle  Ages. 

8.  These  terms  have  been  imported  into  the  technical 
language  of  the  systems  which  are  mainly  derived  from 
the  Roman  :  e.  g.  the  French  Law,  the  Prussian  Law,  the 
Common  or  General  Law  of  Germany. 

4.  Some  of  these  terms  are  better  constructed  than  the 
corresponding  expressions  of  the  Ancients  ;  and  are,  indeed, 
the  (ndy  ones,  authorized  by  general  use,  which  denote  the  in- 
tended meaning  without  the  most  perplexing  ambiguity. 

Trace  the  Arrangement,  which  is  given  in  the  Table 
above,  through  the  following  places  of  Heineccius,  the  moat 
celebrated  teacher  of  the  Roman  Law  in  the  eighteenth 
Century  : — "  Elementa  Juris  Civilis  secundum  Ordinem 


/ 
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Institutionum ; "  together  with  his  admirable,  though  less 
known,  ''  Recitaliones  in  Elementa,  etc.:" — Lib.  I.  tit.  1. 
H  30,  31.— tit.  2.  ^  74.— Lib.  II.  tit.  1.  ^  310  in  princip. 
H  331  to  334.  ^  335  in  princip.— tit.  3.  ^  392.— tit.  10. 
§  484.— Lib.  in.  tit.  14.  H  767,  768,  771,  772,  774, 
778.— tit.  28.— Lib.  IIII.  tit.  1.— tit.  5.— tit.  6.— tit.  18. 
And  see  the  corresponding  places  of  his  "  Antiquitates," 
in  which  the  Arrangement  of  the  Institutes  is  also  observed. 

[0Ote  2.]  *' Jus  Rerum:"  i.e.  Law  regarding  Rights 
and  Obligations  in  general^  together  with  the  Things  which 
are  their  subjects  or  objects.  It  stands  opposed,  on  the  one 
side,  to  Jus  Action  um  :  t.  e.  Law  not  regarding  substanlive 
rights  and  obligations,  but  the  means  by  which  they  are 
enforced  when  a  resort  to  the  tribunals  is  necessary.  (See 
Tables  V.  VI.  note  2.)  It  stands  opposed,  on  the  other 
side,  to  Jus  Personaeum  :  t.  e.  Law  regarding  the  distinc- 
tive rights  and  obligations,  which  arise  from  (or,  rather, 
compose)  the  various  conditions  of  persons.  (See  below, 
note  3.  C.  b.:  And  see  Table  IV.  sec.  2.) 


It  was  probably  styled  Jus  Rerum,  or  Jus  quod  ad  Res 
vertinet,  for  one  of  the  following  reasons. 

1.  Inasmuch  as  the  term  Res  included  rights  and  obli- 
I  gations,  the  general  law  or  doctrine  of  rig/its  and  obliga^ 
i                       tions^  might   be   styled  Jus  Reruh,  without  a  solecism. 

(See  Table  1.  note  5.) 

2.  The  description  of  the  Res,  which  are  subjects  of  rights 
and  obligations,  is  placed,  in  the  Institutes,  at  the  beginning 
of  the  Jus  Rerum  :  and  hence,  a  name,  strictly  belonging  to  a 
section,  was  naturally  extended  to  the  wAole  department  of 
which  that  particular  section  was  the  prominent  and  most 
obvioas  feature.  So  the  tiird  department  embraces  the 
law  of  Procedure  ;  but  as  Actions  (strictly  so  called)  occupy 
the  foremost  place,  the  whole  is  denoted  by  the  partial  and 
inadequate  name  of  Jus  Action  um. 


TABLES    AND   NOTES.  157 

•The  arrangcincnt  of  the  Roman  Lawyers  is  liable  to  ob- 
jection in  the  detail,  but  is  manifestly  just  in  the  main; 
though  certain  modern  writers  have  involved  it  in  thick 
obscurity,  by  grossly  misconceiving  the  purpose,  and  grie- 
vously distorting  the  expressions. 

[i^Ote  3.]  (A.)  ''Jus  IN  Re — Jus  in  Rem — Jus  reale — 
Dominium  sensu  latiore ." 

These  expressions  are  synonymous.  Taken  in  the  largest 
signification  of  which  they  are  susceptible,  they  denote  a 
class  of  rights  which  may  be  defined  thus : — Rights  of 
persons  againsl  all  other  persons,  or,  at  least,  against 
other  persons  generally: — "Facultas  homini  competens 
sine  respectu  ad  cekta^  personam,"  Or  these  rights  may 
be  defined  as  follows : — Such  rights  of  persons  as  answer 
to  obligations  incumbent  upon  all  otAer  persons,  or,  at 
least,  upon  other  persons  generally. 

*'Jus  AD  Bern— Jus  in  Personam — Jus  personale — 
Obligatio  :" 

Taken  in  the  largest  signification  of  which  they  are  sus- 
ceptible, these  synonymous  expressions  denote  a  class  of 
rights  to  which  the  ensuing  definitions  will  apply : — Rights 
^persons  against  determinate  persons: — Rights  answer- 
ing to  obligations  incumbent  upon  determinate  persons : — 
**  Facultas  homini  competens  tn  certau  personam." 

Rights  of  the  first  class,  and  rights  of  the  second  class, 
are,  therefore,  distinguishable  by  this : — The  obligations 
correlating  with  these,  are  limited  to  determinate  persons  : 
tlie  duties  (or  obligations)  correlating  with  those,  attach 
universally  or  generally. 

But  though  this  is  the  essence  of  the  distinction,  they 
are  further  distinguishable  thus.  The  duties  or  obligatioiui 
which  answer  to  rights  of  the  first  class,  are,  all  of  them, 
negative :  that  is  to  say,  obligations  to  forbear  or  aistaim. 


t 
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Of  those  obligations  which  answer  to  rights  of  the  second 
class,  some  are  negative,  but  some  (and  most)  are  positive  : 
that  is  to  say,  obligations  to  do  or  perform. 

(B.)  The  full  exposition  of  this  all-pervading  distinction, 
is  necessarily  reserved  for  the  Course  of  Lectures  to  which 
these  Tables  are  intended  to  serve  as  helps.  But,  perhaps, 
the  following  examples  will  give  the  clue  to  its  import. 


(a.)  Oumership  or  Property   (equivalent   to   Dominion^ 
;  taken  in  its  limited  senses),  is  a  term  of  such  complex  and 

I  various  meaning,  that  it  were  hardly  possible  to  force  a 

I  just  explanation  of  it  into  the  narrow  compass  of  a  note. 

\  But  in  order  to  illustrate  the  distinction  here  in  question, 

!  Otonerahip  may  be  described,  accurately  enough,  thus  : — 

I  The  Right  to  use  or  deed  with  some  given  subject,  in  a 

I  manner,  or  to  an  extent,  which,  though  it  is  not  unlimited, 

is  indefinite.     In  which  description  is  necessarily  implied. 


I  that  the  Law  will  protect  or  relieve  the  owner  against  every 


disturbance  of  his  right  on  the  part  of  any  other  person. 
To  change  the  expression,  all  other  persons  are  bound 
to  forbear  from  acts  inconsistent  with  the  scope  of  his 
right.  But,  here,  the  obligations,  tohich  correlate  with  that 
very  right,  terminate,  ^very  positive  obligation  which  may 
regard  or  concern  that  right,  is  nevertheless  foreign  or 
extraneous  to  it,  and  flows  from  some  incident  specially 
binding  the  party  upon  whom  the  obUgation  falls:  for  instance, 
from  a  contract  into  which  he  enters  with  the  owner  of  the 
subject,  or  a  delict  which  he  commits  against  his  right  of 
ownership.  In  other  words,  every  such  positive  obligation 
I  is  confined  to  a  determinate  person,  and  is,  therefore,  an 

j  obliyation  (in  the  sense  of  the  Roman  Lawyers).    And  even 

I  an  obligation  which  is  negative  and  regards  the  right  of 

ownership,  will  not  correspond  to  that  very  right,  in  case  the 
vinculum  be  special:  that  is  to  say,  not  attaching  indefinitely 
upon  aU  mankind,  bat  binding  some  certain  person  or 


TABLES   AND    NOTES.  150 

some  certain  persons,  and  arising  from  some  incident  which 
particularly  regards  the  obliged. 

It  follows  that  Ownership  or  Property  is  Jus  in  Bern. 
For  ownership  is  a  right  of  a  person,  over  or  to  a  person 
or  thing,  against  all  other  persons  : — a  right  implying  and 
exclusively  resting  upon  obligations  which  are  at  once  uni- 
versal  and  negative. 

In  case  the  subject  of  Jus  in  Item  happen  to  be  a  person, 
the  position  of  the  party  entitled  wears  a  double  aspect. 
He  has  rights  {in  rem)  over  or  to  the  subject,  as  against 
other  persons  generally.  He  has  also  rights  {in  personam) 
against  the  subject,  or  lies  under  obligations  (in  the  narrower 
meaning  of  the  term)  towards  the  subject. 

See  below,  in  the  present  note,  C.  b. 

(b.)  Servilus  (for  which  the  English  "easement"  is 
hardly  an  adequate  expression)  is  a  Right  to  use  or  enjoy, 
in  a  given  or  definite  manner,  a  subject  owned  by  another. 
Take,  for  instance,  a  Right  of  Way  over  another's  land. 

The  term  is  often  extended  to  certain  rights,  which,  pro- 
perly, are  rights  of  ownership  limited  in  point  of  duration : 
e.g.  Usus/ructus,  Usus,  Habitatio.  It  has  also  been  applied 
to  a  right  {Superficies),  which,  justly  considered,  is  a  species 
of  Condominium :  i.  e.  a  right  of  ownership  over  some  given 
subject,  but  limited  by  a  right,  similar  and  simultaneous, 
which  resides  in  another  person.  But  as  servitudes  are 
frequently  distinguished,  and  by  the  Roman  lawyers  them- 
selves, from  the  rights  which  I  have  just  mentioned,  I  think 
that  authority,  as  well  as  the  reason  of  the  thing,  justifies 
the  description  above. 

Now,  according  to  that  description,  the  capital  difiference 
between  Ownership  and  Servitus,  lies  in  this:  that  the 
right  of  dealing  with  the  subject,  which  resides  in  the 
owner  or-  proprietor,  is  larger,  and,  indeed,  indefinite; 
whilst  that  which  resides  in  the  party  entitled  to  the 
servitude,  is  narrower  and  determinate.     In  respect  of  the 
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grand  distinction  which  here  is  directly  in  question.  Owner- 
ship and  Servitua  are  equivalent.  Servilus,  like  Ownership, 
is  Jus  in  Rem.  For  it  avails  against  all  mankind,  including 
the  owner  of  the  subject.  Or  (changing  the  expression)  it 
supposes  an  obligation  on  all  (the  owner  again  included)  to 
forbear  from  every  act  which  would  prevent  or  hinder  the 
enjoyment.     But  this  is  the  only  obligation  which  corres^ 

I  ponds  to  the  Jus  Servitutis  :  every  special  obligation  which 

happens  to  regard  it,  being  nevertheless  foreign  or  extra- 
neous to  it.  Suppose,  for  example,  that  the  sei*vitude  is 
constituted  (or  granted)  by  the  owner  or  proprietor  of  the 
subject :  and  suppose  that  the  owner  or  proprietor  also 
contracts  with  the  grantee,  not  to  molest  him  in  the  exer- 
cise of  the  right.  Now,  here,  the  grantor  of  the  servitude 
lies  under  tux>  obligations :  one  of  them  arising  from  the 
grant,  and  answering  to  the  right  which  it  creates;  the 

I  other  derived  from  the  contract  by  which  he  is  specially 

bound,  and  answering  to  the  right  {in  personam)  which  the 
contract  vests  in  the  grantee.  In  case  he  molest  the  grantee 
in  the  exercise  of  the  servitude,  the  act  is  single,  but  the 
injury  is  double.  He  violates  an  Officium  (or  duty)  which 
he  shares  with  the  rest  of  mankind,  and  he  also  breaks  an 
Obligation  which  arises  from  his  peculiar  position. 


t 


\ 


(c.)  Having  given  an  example  or  two  of  Rights  in  rem, 
I  I  will  now  produce  examples  of  Rights  in  personam. 

I  Rights  begotten  by  Contracts  (or,  ascending  to  a  lai^r 

I  expression,  by  Facts  or  Conventions),  belong,  all  of  them, 

to  this  last-mentioned  class :  although  there  are  certain 
[  cases  (incapable  of  explanation  here),  in  which  the  right  of 

I  ownership,  and  others  of  the  same  kind,  are  said  (by  a 

t  aol^sm)  to  arise  from  contracts,  or  are  even   talked  of 

(with  conspicuous  and  flagrant  absurdity)  as  if  they  arose 
from  obligations  in  the  sense  of  the  Roman  Lawyers. 
Rights  which,  properly  speaking,  arise  from  contracts, 
I  avail  against  the  parties  who  bind  themselves  by  contract. 


TABLES   AND   NOTES.  161 

and  ako  against  the  parties  who  are  said  to  represent  their 
penans :  that  is  to  say,  who  succeed,  on  certain  events,  to  the 
umiverntas  (or  bulk)  of  their  rights,  and,  therefore,  to  their 
faculties  (or  means)  of  fulfilling  or  liquidating  their  obliga- 
tions. But  as  against  persons  who  neither  oblige  them- 
selves by  contract,  nor  succeed  per  universitatein  to  the 
means  of  performing  obligations,  rights  which,  properly 
speaking,  arise  from  (Contracts,  are  nothing.  Suppose,  for 
example,  that  you  contract  with  me  to  deliver  me  some 
moveable  (a  slave,  a  horse,  a  garment,  or  what  not) ;  but, 
instead  of  delivering  it  to  me,  in  pursuance  of  the  contract, 
that  you  sell  and  deliver  it  to  another.  Now,  here,  the 
rights  which  I  acquire  by  virtue  of  the  Contract  or  Agree- 
ment, ^tre  the  following.  I  have  a  right  to  the  moveable  in 
question,  as  against  you  specially :  jus  ad  rem  (acquirrn- 
dam).  So  long  as  the  ownership  and  the  possession  conti- 
nue to  reside  in  you,\  can  force  you  to  deliver  me  the  thing  in 
specific  performance  of  your  agreement,  or,  at  least,  to  make 
roe  satisfaction,  in  case  you  detain  it.  After  the  delivery  to 
the  buyer^  I  can  compel  you  to  make  me  satisfaction  for  your 
breach  of  the  contract  with  me.  But  here  my  rights  end. 
As  against  strangers  to  that  contract,  I  have  no  right  what- 
ever to  the  moveable  in  question.  And,  by  consequence,  I 
can  neither  compel  the  buyer  to  yield  it  to  me,  nor  force 
him  to  make  me  satisfaction  as  detaining  a  thing  of  mine. 
For  "  obliyationum  substantia  non  in  eo  consistit  ut  aliquod 
nastruM  facial,  sed  ut  alium  nobis  obstrinyat  ad  dandum 
aliquid,  vel  faciendum,  vel  praestandum/'  (See  the  admi- 
rable Title  in  the  Digests,  "  De  Obligationibus,  et  Actio- 
nibus,**  Lib.  XLIV.)  But  if  you  deliver  the  moveable, 
in  pursuance  of  your  agreement  with  me,  my  position 
towards  other  persons  yenerally  assumes  a  difierent  aspect 
In  consequence  of  the  Delivery  by  you  and  the  concurring 
Apprehension  by  me,  the  thing  becomes  mine:  for  the 
Delivery  and  Apprehension  are  a  Modus  AcquisiTioNis^ 
and  not,  like  the  Contract  of  which  they  are  a.consequencei 

VOL.  III.  M 
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a  litulus  AD  ACQUiRENDUM .  I  havc  DOW  JUS  in  rem : — a 
right  to  the  thing  delivered,  as  against  aU  mankind: — 
a  right  answering  to  obligations  negative  and  universal. 
And,  by  consequence,  I  can  compel  the  restitution  of  the 
subject  from  any  who  may  take  and  detain  it,  or  can  force 
him  to  make  me  satisfaction  as  for  an  injury  to  my  right 
of  ownership. — "  Ubi  rem  meam  invenio,  ibi  eam  vindico ; 
sive  cum  ed  persona  negotium  viihi  fuerit^  sive  non  fuerit. 
Ciontra,  si  a  bibliopola  librum  emi,  isque  eum  nondum  wiAi 
traditum  vendiderit  iterum  Sempronio,  ego  sane  contra 
Sempronium  agere  nequeo ;  quia  cum  eo  nuUum  wiki  un- 
quant  intercessit  neyotium :  sed  agere  debeo  adversus  biblio- 
polam  a  quo  emi ;  quia  ago  ex  contractu^  i.  e.  ex  jure.kD 
rem**     Heineccii  Beci/ationes,  Lib.  II.  tit.  1.  ^  331. 


(d.)  Rights  of  Action^  with  all  other  rights  founded  upon 
injuries,  are  also  jura  in  personam.  For  they  answer  to 
obligations  attaching  upon  the  determinate  persons,  from 
whom  the  injuries  have  proceeded,  or  from  whom  they  are 
apprehended. 

It  is  true  that  difficulties  have  arisen  about  the  nature 
t  of  Actions  in  rem :  t.  e.  those  Actions  (or,  rather,  those 

I  Rights  of  Action)  of  which  the  ground  is  an  offence  against 

I  a  right  in  rem,  and  of  which  the  intention  (scope,  or  pur- 

I  pose)  is  the  restitution  of  the  injured  party  to  the  exercise 

r  of  the  violated  right.     But   these  and    other  difficulties 

f  besetting  the  Theory  of  Actions,  appear  to  have  sprung 

I  from  this :  that  the  nature  of  the  right  which  is  affected 

t  by  the  injury,  and  the  nature  of  the  remedy  which  is  the 

purpose  of  the  action,  are  frequently  blended  and  ooo- 
founded  by  expositors  of  the  Roman  Law.  Which  confu- 
sion of  ideas  absolutely  disparate  and  distinct,  seems  to 
have  arisen  from  the  abridged  shape  of  the  expressions  by 
which  rights  of  action  are  commonly  denoted.  By  au 
^ipsis  commodious  and  inviting,  but  leading  to  confusion 
obscurity,  a  name  or  phrase,  applicable  to  the  violated 
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right,  is  often  extended  improperly  to  the  remedy.  Thus, 
the  phrase  ''  in  rem  "  is  extended  to  certain  actions^  which, 
though  they  are  necessarily  directed  against  determinate 
persons,  are  grounded  upon  violations  of  rights  availing 
against  all  mankind.  And,  thus,  certain  actions  are  styled 
" ea?  contractu*'  although  they  properly  arise  from  the non- 
performance' o{  contracts,  and  are  only  remote  and  incidental 
consequences  of  the  contracts  themselves. 

To  pursue  this  subject  further,  were  inconsistent  with  my 
present  purpose.  But  before  I  dismiss  it,  I  will  advert  to 
an  important  remark  made  (I  think)  by  Leibnitz — Every 
right  to  restitution  is  a  right  in  personam.  In  case  the 
party  against  whom  it  avails,  be  unconscious  of  the  right, 
the  right,  with  the  corresponding  obligation,  is  (quasi)  ex 
contractu.  For,  since  he  is  perfectly  clear  of  intention  and 
n^ligence,  he  is  also  innocent  of  wrong.  But  so  soon  as 
he  is  apprised  of  the  right,  either  by  demand  or  otherwise, 
it  passes  from  the  department  CquasiJ  ex  contractu  to  the 
class  of  rights  and  obligations  which  properly  are  founded 
upon  injuries. 

(C.)  Hitherto,  I  have  tried  to  illustrate  the  distinction, 
which  is  the  subject  of  the  present  note,  by  apt  examplee. 
A  brief  examination  of  the  terms  by  which  it  is  usually 
expressed,  may  cast  a  stronger  light  upon  the  import 
of  that  distinction,  and  upon  the  importance  of  seizing  its 
impcMt  in  a  precise  and  comprehensive  manner. 

(a.)  Jus  in  re — Jus  in  rem — Jus  reale — Dominium  (in 
the  lai^  signification),  will,  none  of  them,  indicate  the  dis- 
tinction, considered  in  its  whole  extent,  without  a  degree  of 
ambiguity.  For  though  they  denote  (when  taken  in  the 
largest  meaning  of  which  they  are  susceptible)  every  right 
availing  universally  or  generally^  they  are  commonly  used 
by  the  Roman  Lawyers,  or  by  succeeding  Civilians,  for 
the  purpose  of  signifying  Rights  over  or  to  Tkings :  that 
it  to  say,  Tkinys  in  the  narrower  acceptation :  permanent 

m2 
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objects  which  are  not  persons :  things  which,  on  the  one 
hand,  are  opposed  to  persons  themselves ;  and  which,  on  the 
other,  are  distinguished  from  the  acts  of  persons,  and  from 
the  rest  of  the  transient  objects  denominated /«(?/*  or  events. 

But  oi  jura  qua  talent  in  alios  generatim — of  rights 
which  avail  or  obtain  against  other  persons  generaUg — 
of  rights  which  answer  to  obligations  general  and  negative^ 
some  are  rights  over  or  to  persons^  and  some  have  no  subject 
(person  or  thing). 

The  terms  now  under  consideration,  are,  therefore,  of 
vaiying  extension.  They  are  generic  and  specific.  They 
sometimes  denote  universally  the  department  of  rights  in 
question,  but  are  commonly  used  in  a  narrower  significa- 
tion, and  restricted  to  a  subordinate  class.  Cionsequently, 
there  is  no  concise  expression,  authorized  by  established 
use,  which  denotes  the  whole  of  these  rights  adequately  and 
unambiguously. 

(b.)  Of  rights  existing  over  or  to  persons,  and  availing 
against  other  persons  generally,  take  the  following  exam- 
ples : — The  right  of  the  father  to  the  custody  and  education 
of  the  child — the  right  of  the  guardian  to  the  custody  and 
education  of  the  ward — the  right  of  the  master  to  the  ser- 
vices of  the  slave  or  servant. 

Against  the  child  or  ward,  and  against  the  slave  or 
servant,  these  rights  are  rights  in  personam :  that  is  to  say, 
rights  answering  to  obligations  upon  those  determinate 
individuals.  In  case  the  child  or  ward  desert  the  father  or 
guardian,  or  refuse  the  lessons  of  the  teachers  whom  the 
fiither  or  guardian  has  appointed,  the  father  or  guardian 
may  compel  him  to  return,  and  may  punish  him  with  due 
moderation  for  his  laziness  or  perverseness.  If  the  slave 
run  from  his  work,  the  master  may  force  him  back,  and 
drive  him  to  his  work  by  chastisement.  If  the  servant 
abandon  hb  service  before  its  due  expiration,  the  master 
may  sue  him  for  breach  of  the  contract  of  hiring,  or  for 
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breach  of  an  obligation  (quasi  ex  contraclu)  implied  in  the 
status  of  sen-ant. 

Cionsidered  under  another  aspect,  these  rights  are  of 
another  character,  and  belong  to  another  class.  Ck)nsidered 
under  that  aspect,  they  avail  or  obtain  against  other  per- 
sons generally,  and  the  obligations  (or,  rather,  the  qficia) 
to  which  they  correspond,  are  invariably  negative.  As 
against  other  persons  generally,  they  are  not  so  much 
rights  to  the  custody  and  education  of  the  child,  to  the 
custody  and  education  of  the  ward,  and  to  the  services  of 
the  slave  or  servant,  as  rights  to  the  exercise  of  such  rights 
without  molestation  by  strangers.  As  against  strangers,  their 
substance  consists  of  duties,  incumbent  upon  strangers,  to 
forbear  or  abstain  from  acts  inconsistent  with  their  scope 
or  purpose.  In  case  the  child  (or  ward)  be  detained  from 
the  father  (or  guardian),  the  latter  can  recover  him  from 
the  stranger  by  a  proceeding  in  a  Court  of  Justice,  which, 
let  it  be  named  as  it  may,  is  substantially  an  action  in 
rem :  that  is  to  say,  an  action  grounded  on  an  injury  to  a 
right  which  avails  generally,  and  seeking  the  restitution 
of  the  injured  party  to  the  exercise  of  that  violated  right. 
In  case  the  child  be  beaten  or  otherwise  harmed  injuri- 
ously, the  father  has  an  action  against  the  wrongdoer  for 
the  wrong  to  his  interest  in  the  child.  In  case  the  sUive 
be  detained  from  his  master's  service,  the  master  can  re- 
cover him  in  specie  (or  his  value  in  the  shape  of  damages) 
from  the  stranger  who  wrongfully  detains  him.  In  case 
the  slave  be  harmed  and  rendered  unfit  for  his  work,  the 
master  is  entitled  to  satisfaction  for  the  injury  to  his  right 
of  ownership.  If  the  servant  be  seduced  from  his  service, 
the  master  can  sue  the  servant  for  breach  of  contract ;  and 
also  the  instigator  of  the  desertion,  for  the  wrong  to  his 
interest  in  the  servant.  In  case  the  servant  be  harmed  and 
disabled  from  rendering  his  service,  the  harm  is  an  injury 
to  the  master's  interest  in  the  servant,  as  well  as  to  the  per* 
son  of  the  latter. 
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The  correlating  conditions  or  atafus  of  husband  and  wife, 
will  also  illustrate  that  capital  distinction  which  it  is  the 
purpose  of  the  present  note  to  explain  or  suggest. 

Between  themselves,  they  have  mutual  rights  injperwnam, 
and  are  subject  to  corresponding  obligations.  Moreover, 
each  has  rights  to  the  other  availing  against  the  rest  of  the 
world,  and  iinswering  to  duties,  which,  invariably,  are 
negative.  Adultery  dy  the  wife  violates  a  right  of  the  first 
class,  and  entitles  the  husband,  against  the  tot/e,  to  a  di- 
vorce  a  mensd  et  thoro.  Adultery  with  the  wife  violates  a 
right  of  the  second  class,  and  gives  him  an  action  for  da- 
mages,  against  the  advllerer. 


A  right  or  interest  to  or  in  a  person,  and  a  right  or 
interest  to  or  in  a  thing,  differ  in  this :  that  the  subject  of 
the  former  belongs  to  the  class  of  persons,  whilst  that  of  the 
latter  is  a  t/iinff,  in  the  narrower  acceptation  of  the  term. 
(See  above,  in  the  present  note,  C.  a.)  With  reference  to 
the  capital  distinction  which  is  the  matter  of  the  present 
note,  these  rights  are  precisely  equivalent.  Each  is  a  right 
availing  universally  or  generally,  and  implying  or  composed 
^obligations,  incumbent  upon  the  world  at  large,  U^  forbear 
from  such  positive  acts  as  would  defeat  or  thwart  its  pur- 
pose.  The  rights  {in  personam  determinatam)  and  the  ob- 
ligations {stricto  sensu),  which  invariably  concur  with  the 
former,  are  nevertheless  distinct  from  it ;  just  as  a  like  obli- 
gation, which  may  concern  or  r^ard  the  latter,  is  nevertheless 
extraneous  to  it.     (See  above,  in  the  present  note,  B.  a.  b.) 

But  though  these  rights  are  thus  equivalent  or  identical, 
certain  writers  have  marked  and  distinguished  the  former 
by  a  peculiar  name. 

A  right  or  interest  to  or  in  a  person,  has  been  styled,  in 
Gennan,''i&'iiK^£dl-per8dnIiche8  Recht:"  ''personlicbes  Recht 
atff  dinglicke  Art  /'  **  personliches  Recht  von  dinylicAer  Be- 
scAcrffenieil /'  **  Recht  auf  cine  Person  a/s  aufeine  Sacle:** 
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Id  modem  Latin,  **  jus  realiter  personate."  Each  of  which 
expressions  may  be  rendered  into  English  by  this :  ''  A  right 
or  interest  to  or  in  a  person  a%  if  that  person  were  a  tiling.** 

The  author  of  this  innovation  npon  the  established  lan- 
g;uage  of  the  science,  was  Kanl.  See  his  ''  Metaphysische 
Anfangsgriinde  der  Rechtslehre" — "Metaphysical  Prin^ 
ciples  of  the  Science  of  Law :"  A  treatise  darkened  by  a 
philosophy,  which,  I  own,  is  my  aversion,  but  abounding, 
I  must  needs  admit,  with  traces  of  rare  sagacity.  He  has 
seized  a  number  of  notions,  complex  and  difficult  in  the  ex- 
treme, with  distinctness  and  precision  which  are  marvellous, 
considering  the  scantiness  of  his  means.  For,  of  positive 
systems  of  law  he  had  scarcely  the  slightest  tincture ;  and 
the  knowledge  of  the  principles  of  jurisprudence  which  he 
borrowed  from  other  writers,  was  drawn,  for  the  most  part, 
from  the  muddiest  sources :  from  books  about  the  fustian 
which  is  styled  the  Law  of  Nature. 

But  though  this  novelty  comes  from  an  imposing  quarter, 
and  has  even  been  adopted  by  lawyers  of  consummate  acute- 
ness  and  learning,  I  venture  to  pronounce  it  needless,  and 
pregnant  with  perplexity  and  error. 

**  In  Rem  "  ( — a  phrase  piurely  classical,  barbarous  and 
uncouth  as  it  may  look)  would  obviate  the  fancied  necessity 
for  these  new  fangled  expressions,  supposing  it  were  used 
in  a  manner  which  analogy  justifies  or  commands.  The 
phrase  is  nowhere  employed  by  the  Roman  Lawyers  them- 
selves, for  the  purpose  of  signifying  briefly,  and  withal  ade- 
quately and  unambiguously,  the  entire  class  of  rights  which 
avail  against  the  world  at  large.  But  if  it  were  applied  by 
«9  to  this  most  important  purpose,  in  a  manner  anakyaus 
to  the  modes  in  which  it  was  applied  by  /Aem,  it  would  ac- 
complish the  purpose  perfectly.  Thus  applied,  it  would  de- 
note the  compass  of  a  right,  and  not  the  nature  of  its  smbfeci. 
It  would  indicate  that  the  right  in  question  availed  against 
other  persons  generally^  without  denoting  oho  that  its  nr^ 
ject  was  a  iking.     It  would  apply  to  rights  over  persons,  as 


well  as  to  rights  over  things,  without  the  shadow  of  a  sole- 
cism. [See  below,  in  ike  present  note,  C.  d.  8.]  Conse- 
quently, the  new  &ngled  expression  "  jus  realiter  personale, 
with  others  of  tlie  like  intention,  are  needless.  ''  Jus  in  rem, 
taken  in  the  large  signification  which  analqgr  justifies,  would 
point  with  perfect  precision  at  the  generic  property  of  the 
right.  And  in  case  it  were  necessary  to  indicate  "  that  its 
subject  was  a  perisan'*  this,  its  specific  property,  might  be  ad- 
jected briefly  and  easily,  by  a  slight  qualification  of  the  term  : 
E. g.  "jus  in  rem  over  (or  to)  d^ person'' 

Nor  are  these  ungainly  expressions  merely  needless.  Those 
amongst  them  which  are  not  some  yard  in  length,  and  which 
are  properly  names  rather  than  definitions  or  descriptions, 
are  ambiguous  as  well  as  needless.  According  to  the  in- 
tention of  their  author,  and  of  those  who  have  adopted  them, 
they  should  suggest  to  the  hearer  or  reader,  the  extensive 
compass  of  the  rights  which  they  are  used  to  denote.  They 
ouyht  to  indicate,  that  these  rights  are  not  of  the  class  which 
avail  against  determinate  persons :  that  though  their  subjects 
txt  persons,  they  avail  against  the  worid  at  large  as  t/'they 
were  rights  over  things.  Now  according  to  established 
usage,  the  term  personate  (or  persdmichcs)  intimates  the  re- 
verse :  jus  personale  commonly  signifying  rights  which  ob- 
tain against  persons  certain.  Cionsequently,  the  expressions 
now  in  question  defeat  their  own  end,  by  suggesting  the 
very  notion  which  it  is  their  purpose  to  exclude.  Nor  is 
this  inconvenience  obviated  by  the  adverb  realiter  (or  dinjf^ 
Uek\  which  is  adjected  to  the  term  personale  for  the  pur- 
pose of  qualifying  its  import.  To  a  mind  exclusively  con- 
versant  with  the  established  language,  ''jus  realiter  per- 
sonale "  (or  **  c/iii^/fcA-personliches  Recht  '0  would  probably 
suggest  a  species  ot  jus  personale,  though  not  the  entire  class. 
Instead  of  suggesting,  as  it  should,  jus  in  rem  over  a  person^ 
it  would  probably  seem  to  indicate  that  sort  of  jus  in  per- 
sonam, which  is  usually  denoted  by  the  expression  jus  ad 
stm  CaejuirendamJ ,  and  to  which  that  significant  expression 
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ooglit  to  be  confined.  In  otlier  words,  it  would  probably 
seem  to  indicate  those  rights  in  personam,  which  imply  and 
consist  of  obligations  ''  ad  dandum  aliquid  :'*  that  is  to  say, 
obligations  to  deliver  a  thiny  (or  to  pass  a  right  in  ran)  at 
the  instance  and  appointment  of  the  obligee.  [See  above,  in 
the  present  note,  B.  c. ;  and  below,  note  4.] 

Before  I  pass  from  the  subject  directly  under  considera- 
tion, I  will  offer  a  few  remarks  which  it  naturally  suggests ; 
and  for  which  the  present  place  is  the  least  inconvenient  that 
I  can  find,  although  they  are  rather  digressive  from  the 
general  subject  of  the  Note. 

Rights  or  Interests  over  or  in  Persons,  with  the  general 
and  special  obligations  which  those  rights  or  interests  imply, 
fall  under  the  department  of  Law  denominated  Ju9  Person^ 
arum.  They  Jhw  from  those  Differences  of  persons  (styled 
Conditions  or  Status),  which  are  the  basis  of  the  Division  of 
persons,  or  of  the  Distribution  of  persons  into  classes.  Or 
(speaking  more  accurately)  these  rights  and  obligations  are 
ingredients  or  constituent  parts  entering  into  the  composition 
of  those  difierences. 

For  the  various  conditions  (or  status)  of  various  persons, 
are  not  the  sources  of  difierences  in  their  rights,  obligations 
and  capacities  ( — *'qualitates  quarum  ratione  diverso  jure 
Qtuntnr,")  but  are  constituted  or  formed  of  \)xo&q  very  difier« 
cnces. 

A  given  person  bears  a  given  condition  (or,  changing  the 
expression,  belongs  to  a  given  class),  by  virtue  of  distinctive 
rights,  capacities,  and  duties — by  a  want  of  certain  rights, 
and  of  capacities  to  take  those  rights — or  by  exemptions 
from  certain  obligations.  In  other  words,  these  rights,  ca* 
pacities,  and  duties,  or  these  incapacities  and  exemptions, 
are  considered  as  forming  or  composing  a  single  though  com* 
plex  being,  and  are  bound  into  that  complex  One  by  the  col- 
lective name  ''  condition." 

His  condition  is  not  the  source  of  his  distinctive  rights 
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and  obligations,  for  these  are  his  condition,  or,  at  least,  con- 
stituent parts  of  it.  Their  source  ( — "  id  cujub  ratiane  diversb 
jure  utitur ")  is  the  fact,  event,  or  incident,  which  invests 
him  with  the  condition :  that  is  to  say,  gives  him  the  rights 
and  capacities,  and  subjects  him  to  the  duties  and  incapa- 
cities, of  which  the  condition  is  composed,  or  for  which  that 
word  is  a  name.  For  example,  the  barrister  or  the  attorney 
is  distinguished  from  other  men,  by  peculiar  obligations 
which  are  imposed  upon  him,  and  by  peculiar  rights 
which  he  enjoys.  These  peculiar  obligations,  with  these 
peculiar  rights,  compose  or  are  the  Condition  of  Barrister  or 
Attorney.  The  source  or  came  of  his  condition^  or  of  his 
distinctive  obligations  and  rights,  is  his  Call  to  the  Bar,  or 
his  Admission  as  an  Attorney. 

The  notion  of  status  or  condition  (as  understood  by  the 
Roman  Lawyers),  has  been  covered  with  thick  darkness  by 
the  vague  talk  of  their  successors,  and  is  not  entirely  free 
from  difficulty  and  doubt.  But  I  think  that  the  plain  ac- 
count of  it,  which  I  have  given  above,  will  be  found  to  tally 
with  the  truth,  or  to  approach  it  pretty  closely,  by  those  who 
will  take  the  trouble  (trouble  too  seldom  taken)  of  seeking, 
inspecting,  and  collating  the  original  and  proper  authorities. 

See  and  compare  the  following  places : — Gains,  Lib. 
L  H  8,  9, 18, 67,  80,  81, 128, 159,  \(i2,—Inst.  Lib.  I.  tit. 
8.  ^  4.-r^it.  6.  ^  8.— tit.  16.  §  4.— tit.  22.  S  4.  Lib.  II.  tit. 
11.  ^  5.— tit.  17.  H  1.4,  %,—Diy.  Lib.  I.  tit.  5.  frag.  5,  in 
pr.,  frag.  9,  frag.  21,  frag.  26,  sub  fine. — tit.  9.  frag.  10,  s^A 
fine.  Lib.  IV.  tit.  6.  frag.  3,  sub  fine,  frag.  11.  Lib.  V.  tit. 
18.  frag.  6.  H  1*  2>  3. 

To  fix  the  notion  of  Status  with  perfect  exactness,  seems 
to  be  impossible.  For  there  are  certain  sets  or  series  of 
rights  and  obligations,  which  would  probably  be  considered 
by  one  man  as  forming  or  composing  Status,  though  another 
would  rather  refer  them  to  the  Jus  Rerum :  i.  e.  the  Law 
(or  Doctrine)  of  Rights  and  Obligations  in  general,  or  of 
Rights  and  Obligations  abstracted  or  €qHMrtfram  conditions. 
[See  above,  note  2 :  and  also  Table  IV.  Sec.  2.] 
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The  matter  is  full  of  embarrassment,  and  I  presume  to 
touch  it  with  no  small  hesitation.  But  still  I  will  venture 
to  9Mgge%t^  that  the  following  properties  or  marks  are,  per- 
haps, the  tent  of  a  Condition :  that  is,  may  serve  to  distin- 
guish Conditions  properly  so  called,  from  Rights,  Obliga* 
tions,  and  Capacities  to  which  the  name  is  inapplicable. 

1.  The  duties  or  obligations,  which  are  constituent  parts 
of  conditions,  or  which  correspond  to  rights  entering  into 
the  composition  of  conditions,  are  general  or  indeterminate : 
that  is  to  say,  obligations  to  acts  or  forbearances  indefinite 
in  respect  of  number. 

For  example,  If  you  hire  another  a9  your  semani,  two 
eondition9  (those  of  master  and  servant)  are  created  by  the 
contract.  For  each  incurs  obligations  and  each  acquires 
rights,  of  which  the  objects  are  not  determined  indimAuilfyg 
although  their  iinds  may  be  fixed.  You  are  obliged  to  feed 
him,  etc.,  so  long  as  the  contract  shall  continue ;  and  Ae  ia 
obliged  to  render  a  series  of  services,  which  are  equally  in* 
definite  as  to  number. 

But  if  you  hire  another  to  do  some  sinpie  iervice  (as  to  go 
on  a  given  errand),  the  conditions  of  master  and  servant  are 
not  created  by  the  contract :  nor,  even  in  popular  and  vagoa 
language,  would  he  be  called  your  servant,  or  you  his  maa« 
ter.  And  a  like  remark  will  apply  to  every  legal  relation, 
which  consists  of  a  right,  or  an  obligation,  to  a  determimate 
act  or  forbearance.  No  one  ascribes  a  status  to  Buyer  or 
Seller,  etc. 

2.  The  duties  or  obligations,  which  are  constituent  parts 
of  conditions,  or  which  correspond  to  rights  entering  into 
the  composition  of  conditions,  are  also  indeterminate  in  this : 
that  the  acts  or  forbearances  which  are  their  objects,  are  in* 
definite  with  respect  to  Und. 

If  you  hire  another  as  your  servant,  the  kinds  of  services, 
which  he  undertakes  to  render,  are  just  as  undetermined  aa 
the  single  or  itulividual  services  to  which  the  contract  binda 
him.     Consequently,  you  are  master,  and  he  is  servant ;  or 
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you  and  he  are  severally  clothed  with  the  conJitions  which 
are  denoted  by  those  names. 

But  if  you  engaged  another  to  render  services  of  a  doss 
(as  to  supply  your  family  with  bread,  to  shoe  your  horses, 
or  the  like),  you  and  he  would  hardly  be  clothed  with  con-^ 
ditions  by  virtue  of  that  contract.  And  the  same  remark 
will  apply  to  the  relation  of  Landlord  and  Tenant,  of  Prin- 
cipal and  Factor,  of  Grantor  and  Grantee  of  an  Annuity, 
etc.  For  in  all  these  cases,  the  services  to  be  rendered  by 
the  parties,  are  fixed  or  circumscribed  as  to  kind ;  although 
the  acts  or  forbearances  to  which  they  are  bound,  are  not 
determined  as  to  number. 

In  short.  Rights,  Duties,  Capacities,  or  Incapacities,  can 
hardly  be  said  to  constitute  a  Status  or  Condition,  unless 
they  impart  to  the  person  a  conspicuous  character :  unless 
they  run  through  his  position  in  a  continued  vein  or  stratum: 
unless  they  tinge  the  whole  of  his  legal  being  with  a  dis- 
tinctive and  obvious  colour. — All  which  talk  is  certainly  a 
tissue  of  metaphors,  and  therefore  little  better  than  sheer 
trumpery.  But  such  are  the  difficulties  sticking  to  the 
matter  in  question,  that  I  am  tempted  at  every  instant  to 
flee  from  the  toilsome  analysis,  and  take  to  the  ready  refuge 
«f  ignorant  or  perplexed  interpreters. 

For  instance  *.  Whether  the  circumstance  which  I  have 
mentioned  as  the  second  mark  of  a  condition,  be  indeed 
such  a  mark,  seems  to  admit  of  doubt. 

There  certainly  are  many  Status  in  which  it  occurs,  and 
of  which  it  is  a  prominent  and  striking  feature :  e.^.  those 
of  Husband  and  Wife,  Parent  and  Child,  Guardian  and 
Ward,  Master  and  Slave,  Alien,  Insolvent,  Magistrate,  etc. 
In  all  which  cases,  the  distinctive  duties  of  the  parties,  or 
the  duties  which  correspond  to  their  distinctive  rights,  oblige 
to  acts  and  forbearances  indefinite  in  respect  of  kind.  In- 
stead of  being  confined  or  circumscribed  by  a  well  deter- 
mined description,  these  acts  and  forbearances  run  indis- 
tinctly through  numerous  and  disparate  classes. 
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But  I  think  I  might  talk,  without  impropriety,  of  the 
CoMdilion  of  an  Agricultural  Servant :  And  yet  the  rights 
and  duties  of  the  master  and  servant,  are,  here,  of  a  definite 
character. 

The  Right,  Interest,  or  Estate,  wliich  a  man  may  have 
in  a  Dignity,  presents  a  similar  difficulty.  The  scope  or 
purpose  of  the  right,  is  to  bear  a  Title  of  Honour ;  and 
to  get  therewith  the  admiration  or  deference,  which  that 
distinctive  and  honorary  mark  may  extract  from  the  rest  of 
the  world.  Consequently,  the  duties  which  correspond  to 
the  right,  are  simple  and  exactly  circumscribed.  They  are 
merely  obligations,  incumbent  upon  other  persons  generally, 
to  abstain  from  all  such  acts  as  might  cast  a  slur  upon  the 
right :  E.  g,  disputing  the  title  of  the  party  to  wear  the 
honorary  badge ;  or  treating  the  badge  itself  irreverently, 
to  the  possible  damage  of  the  worth  which  it  derives  from 
current  opinion. 

But  yet  I  imagine,  that  a  person  invested  with  a  Dignity, 
is  al^  invested,  by  virtue  of  the  Dignity,  with  a  Statiu  or 
Condition :  and  that  in  an  Arrangement  of  Law  founded 
upon  just  principles,  this  his  distinctive  right,  together  with 
the  corresponding  duties,  would  be  detached  from  General 
Law  (or  Jus  Berum),  and  inserted  in  Special  Law  (or  /jm 
JPergonarum).  [See  above,  note  2,  and  also  Table  IV.  Sec.  2.] 

It  is  scarcely  necessary  to  remark,  that  I  have  here  been 
speaking  of  a  Dignity  considered  simply  or  by  itself.  The 
status  or  conditions  constituted  by  rights  of  the  sort,  are 
absolutely  distinct  from  the  political  or  public  status,  which 
not  unfrequently  concur  with  them  in  the  same  individuals. 
The  political  powers  of  an  English  Peer,  might  be  precisely 
what  they  are,  although  he  were  not  distinguished  by  a 
tingle  honorary  title.  And  a  right  to  a  Dignity  (as  to  that 
of  Baronet,  for  instance,)  is  frequently  unconnected  with  a 
political  or  public  character. 

S.  Certain  Conditions  are  purely  or  mostly  onerous. — 
Such  is  the  Condition  of  the  SUve :  to  whom  the  Law  re- 
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fuses  rights,  or  deals  them  with  a  niggard  hand.  Accord- 
ing to  the  Roman  Law  (down  to  the  age  of  the  Antonines), 
the  slave  had  "  nullum  caput;**  was  "  res ."  that  is  to  say,  he 
was  the  subject  of  rights  residing  in  his  master ;  lay  under 
obligations  towards  his  master  and  others ;  but  enjoyed  not 
a  particle  of  right  against  a  single  creature.  As  the  subject 
of  another^s  rights,  he  was  susceptible  of  damage ;  but  he 
was  not  susceptible  of  injury. — According  to  the  same  sys- 
tem  (in  its  earlier  and  ruder  state),  the  Son  in  potestate,  and 
the  Wife  in  tnanu^  were  also  "  res/*  in  respect  of  the  Father 
and  Husband ;  although  they  had  "  caput/*  or  were  invested 
with  rights,  in  respect  of  third  persons. 

Now  to  talk  of  a  r^/it  or  interest  in  a  purely  onerous  con* 
dition,  were  to  talk  absurdly.  But  so  far  as  a  condition  is 
lucrative,  or  consists  of  rights  and  advantages,  we  may 
imagine  an  interest  in  the  condition,  considered  as  a  com- 
plex  whole:  considered  as  ''juris  univcrsitas :**  considered 
without  reference  to  the  single  and  separate  rights,  which 
are  component  or  constituent  parts  of  it.  And  this,  I  in- 
cline to  think,  is  a  mark  of  every  status  not  purely  onerous : 
although  there  are  certain  aggregates,  or  universities  of 
rights,  to  which  the  name  of  status  is  inapplicable.  In  other 
words,  though  every  juris  universitas  is  not  a  condition,  every 
condition,  so  far  as  it  consists  of  rights,  is  juris  universitas. 

Accordingly,  the  party  has  a  right  in  his  condition,  ana- 
logous to  owners/iip  in  a  single  or  individual  thiny:  jus  in 
rem :  a  right,  or  interest,  which  avails  against  the  world  at 
large  (although  the  several  rights,  which  are  ingredients  in 
bis  condition,  be  rights  in  personam  merely). 

Consequently,  wrongs  against  this  right,  are  analogous 
to  wrongs  against  ownership :  And,  according  to  the  prac- 
tice of  the  Roman  Law,  wrongs  of  both  classes  are  redressed 
by  analogous  remedies. 

Where  the  individual  thing  b  unlawfully  detained  from 
the  owner,  he  vindicates  or  recovers  tlie  thing  by  an  action 
ut  rem.    Where  the  right  in  the  condition  is  wrongfully 
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disputed,  the  party  asserts  bis  right  by  a  peculiar  and  ap- 
propriate action,  ''  quae  in  rem  esse  videtur." 

According  to  the  practice  of  the  English  Law,  contro- 
versies touching  conditions,  and  other  juris  univerntates^ 
are  commonly  decided  or  tried  in  an  indirect  or  incidental 
manner.  Some  particular  right,  parcel  of  the  complex 
whole,  is  the  immediate  object  of  the  proceeding ;  and  the 
more  comprehensive  question  is  handled  in  the  course  of 
this  proceeding,  obliquely,  or  by  way  of  episode.  For  ex- 
ample. The  interest  of  the  Assignees  in  the  Estate  and 
Effects  of  the  Bankrupt  (or,  changing  the  expression,  in  the 
aggregate  or  universify  of  his  rights),  is  frequently  impugned 
and  asserted  in  an  action  of  assumpsit  or  trover.  And,  thus, 
a  question  of  I^itimacy  (precisely  a  question  de  statu),  is 
not  uncommonly  agitated  in  an  action  of  ejectment  or  /ref- 
pass. 

For  these  reasons,  juris  universitates,  or  rights  in  aggre- 
gates of  rights,  stand  out  sharply  in  the  Roman  Law,  and 
are  marked  with  comparative  indistinctness  in  the  English. 
But  rights  of  the  sort  are  not  the  less  known  to  the  latter. 
They  are,  in  truth,  essential  or  necessary  parts  in  every  pos- 
sible system  of  rights  and  obligations.  And,  if  I  were  not 
limited  with  respect  to  space  and  time,  I  could  mention 
certain  proceediqgs,  before  certain  of  the  English  Courts, 
wherein  rights  of  the  sort  are  brought  directly  to  question  : 
wherein  the  complex  whole,  abstracted  from  its  component 
parts,  is  the  immediate  object  of  the  controversy. 

The  wrongs,  against  rights  in  conditions,  to  which  I  have 
just  adverted,  are  analogous  to  dispossession  or  detention,  in 
the  case  of  dominion  or  ownership.  But  a  right  in  a  con- 
dition, like  ownership  in  an  individual  thing,  is  also  ob- 
noxious to  offences  which  differ  from  dispossession:  by 
which  the  enjoyment  of  the  right  is  not  usurped ;  by  whidi 
the  title  of  the  party  is  not  impugned ;  but  by  which  the  right 
is  nevertheless  annihilated,  or  its  value  diminished  or  en- 
dangered.  JE.ff.  To  wound'or  beat  the  Child,  is  an  offence 
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t^a^hikA  rM  ComdUiam  of  ^  Father.     For  the  mass  d  the 
t^Ub^y  aau  luivittrtaigjes  which  accrtie  to  the  father  from  his 
uate^iOMoa*  is^  tbimsbv  put  in  jeopardy,  or  positively  lessened 
u  ^W4ui. — To  diav  the  Husband  and  Father,  is  not  only  a 
.U4av  [Hiifti^j^mibie  on  the  part  c^  the  community,  but  is  also 
A  ciwii  lUjory  co  the  Conditions  of  the  Wife  and  Child.    For 
:m  ^>«iai  >>£  lae  n^ts  and  advantages  arising  from  their  re- 
iia%^  iM  :ai^  iiei>»sed»  is  annihilated  or  diminished  by  the 
:ii^k     .VjCv^MT^tn^  to  the  notions  and  the  practice  which  have 
^KK^iUMa  lu  modeni  times,  the  civil  injury  merges  in  the 
viuiw.     Bu(  $liU  it  is  easy  to  imagine,  that  the  Law  might 
lU^KM^  i4|MHi  the  crtuiinal,  a  twofold  obligation :  an  obliga- 
'.fe^H4  i^^  sadec  puitishiiient,  on  the  part  of  the  community  at 
•^m^v .  AaU  ;^  turiher  obligation  to  satisfy  the  parties,  whose 
4^cf^  ^^  la  Uh  ifeceased  he  has  destroyed.     Before  the  abo- 
Hwu  vM.  \(>pc«lsv  this  was  nearly  the  case  in  the  Law  of 
Kti^iAuiU.      llm  murderer  was  obnoxious  to  punishment, 
(HViK*^^  ^  eiittiHl ;  and,  in  case  that  punishment  were  not 
)U;iMv^i»  (ho  >iiife  and  the  heir  of  the  slain  were  entitled  to 
vmUicm^o  iMitM^'tMHi,  which  they  exacted  or  remitted  at 
liMii  )4iMuav« — If  I  slander  your  servant,  and  you  turn 
lUUA  s^'  >u  vvtti^uence,  I  wrong  your  servant  in  his  condi- 
;wyi.     I  skW  him  from  that  aggregate  of  contingent  ad- 
\4MMi^Mik  >fchMA  his  stay  in  your  service  might  have  given 
tu^u^      iV  ^tt^  the  skill  of  a  surgeon,  or  to  question  with- 
vHi4  <4^u«^  iW  Jiwlvency  of  a  trader,  are  wrongs  of  the  same 
>».H4      (V>  ^M^  ^^  vioUitions  of  rights  to  individual  sub- 
Ks4iH  ^  ^^b^^  but  are^ofleuces  against  conditions.     They 
kW  Is^  «b^«t4||P^  t^  •um  of  those  future  and  indeterminate 
%Ki»t»>Kmy<(k  which  the  surgeon  may  derive  from  his  calling, 
^  iW  U^HT  (Wm  his  trade. 

iu  «lMn  ^  tkf>  aeveral  properties  or  marks  which  may 
W  I^HMhI  mi  t^my  statmt,  the  following  would  seem  to  be 
V4K<  IN^r^V  strntum^  to  far  as  it  consists  of  rights,  is  "juris 
M4«»%'««*^^''  Thcidbre,  as  an  aggregate  of  rights,  and  ab- 
«jU^>l9U  IfiMM  ili component  parts,  it  is  the  subject  of  aright 
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in  rem  which  is  analc^us  to  the  right  of  ownership.  There- 
fore,  each  of  these  rights  is  obnoxious  to  wrongs,  which  are 
also  analogous.  Therefore,  whatever  may  be  the  practice 
of  this  or  that  system,  offences  against  ownership,  and 
offences  against  rights  in  conditions,  admit  of  analogous 
remedies. 

In  conditions  which  are  purely  onerous,  or  consist  of  ob- 
ligations  only,  this  mark  is  not  to  be  found.  But  condi- 
tions of  that  sort  commonly  correlate  with  others  in  which 
the  mark  occurs.  The  condition  of  slave,  for  instance,  is 
implied  in  the  condition  of  master ;  and  when  I  consider 
the  latter,  I  necessarily  consider  the  former.  Consequently, 
if  the  mark  in  question  belongs  to  lucrative  conditions,  it 
is  also,  indirectly,  a  mark  of  onerous  conditions. 
y  4.  Single  persons,  or  persons  determined  singly,  may  be 
marked  or  distinguished  by  peculiar  rights  and  capacities, 
or  peculiar  duties  and  incapacities.  For  example.  The  legis- 
lature may  grant  to  an  individual,  or  to  a  corporate  body, 
the  monopoly  of  some  commodity :  laying  on  that  individual, 
or  on  that  artificial  person,  peculiar  obligations  with  respect 
to  the  manufacture  or  import. 

By  the  Roman  Lawyers,  and  by  modem  expositors  of 
the  system,  rights  and  obligations  of  the  sort  are  often  de- 
nominated singular :  oftener,  and  less  ambiguously,  privi^ 
lefia. 

Now  certain  of  these  privileffia  have  many  of  the  marks 
of  conditions,  but  yet  are  distinguished  from  oonditiona. 
They  are  not  styled  conditions,  nor  are  they  inserted  in 
''  The  Law  of  Persons :"  the  department  of  the  CarpuiJmris 
which  is  occupied  with  the  description  of  conditions ;  and 
which  would  be  named  more  appositely,  if  it  were  called 
*"  The  Law  of  Status:' 

Nor  is  this*  exclusion  capricious.  All  privileges  are  pe- 
culiar or  distinctive ;  and  some  of  them  have  other  marks, 
which  are  also  found  in  conditions.  But  though  conditioiit 
are  peculiar,  still  they  are  common  or  general,  as  contr»- 
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distinguished  from  singular:  Privileges  are  pecaliar  and 
singular.  Conditions  distinguish  persons,  considered  as 
members  of  classes:  Privileges  distinguish  persons,  con-  ' 
sidered  singly  or  individually.  The  distinctive  rights  and 
duties  of  Fathers,  Wives,  and  Infants,  constitute  conditions : 
Distinctive  rights  or  duties  limited  to  Sempronius  or  Styles, 
are  not  a  condition.  At  least,  they  are  not  a  condition  fit 
for  the  Law  of  Persons. 

For  the  Law  of  Persons  or  Status  (and  the  Corpus  Juris 
in  general),  ought  to  be  occupied  with  matters  of  wide  and 
lasting  concern.  It  should  no  more  stoop  to  the  descrip- 
tion of  these  singularities  or  anomalies,  than  the  Law -or 
Doctrine  of  Contracts  should  attempt  to  anticipate  the  pe- 
culiarities which  distinguish  contracts  individually. 

Privileges  are  matter  for  a  peculiar  department  belonging 
to  Jus  Berum.  For,  in  this  peculiar  department,  they  should 
not  be  described  singly,  but  considered  generally.  .  It  should 
merely  determine  the  principles,  which  regulate  privileges 
as  a  class. 

In  truth,  the  Statutes,  or  Customs,  which  create  or  esta- 
blish privileges,  can  hardly  be  ranked  with  Laws.  They 
are  mere  anomalies :  exorbitant  or  irregular  commands  pro- 
ceeding from  the  Legislature ;  or,  what  in  effect  is  exactly 
the  same  thing,  eccentric  customs  tacitly  sanctioned  by  the 
Legislature.  They  are  not  so  much  analogous  to  laws  or 
rules  oflaw^  as  to  titles^  or  investitive  events.  And,  accord- 
ingly, most  of  them  must  be  proved  by  the  parties  who  are 
interested  in  sustaining  them,  before  the  Courts  of  Justice 
can  know  or  notice  their  existence. 

Consequently,  one  mark  of  Conditions  is  this :  A  Condition 
or  Status  is  common  to  persons  of  a  doss,  and  is  not  re^ 
stricted  to  persons  singly  or  individually  determined. 
.  Bat  this,  like  most  propositions,  must  be  qtudiiied.  There 
are  certain  powers  or  rights  and  also  certain  duties,  whic^ 
are  properly  ranked  with  conditions  and  inserted  in  the 
JUw  of  Persons,  although  they,  are  limited  to  single  men  or 


TABLES  AND   NOTBS:  179 

to  single  bodies  of  men.  The  principle  which  suggests  the 
exclusion  of  singular  rights  and  obligations,  points  at  the 
propriety  of  admitting  them  in  these  excepted  cases.  Fot 
the  powers  and  duties  in  question,  ai^  of  wide  and  lasting 
concern :  And  if  they  were  not  inserted  in  the  Corpus  Juris^ 
this  would  be  little  better  than  a  fragment  aud  a  riddle. 
Such  are  the  powers  of  the  Sovereign,  where  the  Sovereign  is 
One.  And  such  are  the  rights  aud  duties  of  certain  magis^ 
trates  or  companies,  who,  though  they  are  single  persons, 
natural  or  artificial,  are  clothed  with  functions  which  deeply 
concern  the  general,  and  run  in  a  continued  vein  through  the 
mass  or  aggregate  of  the  law. 

6.  It  appears  from  the  last  section,  that  a  Condition  or 
Status  is  common  to  persons  of  a  class.  To  which  I  will 
add  (superfluous  as  the  addition  may  seem),  that  no  Con- 
dition or  Status  extends  to  persons  iudiscriminately.  The 
rights  or  duties  which  constitute  a  Condition,  reside  exdn^ 
sively  in  persons  of  a  given  description :  though  many  of 
the  duties  or  rights  to  which  they  correspond^  may  reside 
in  persons  generally,  or  even  in  all  persons. 

This  is  a  truism.  But,  like  all  other  tniisms,  it  is  prone  to 
slip  from  the  memory.  If  the  excellent  Sir  Matthew  Hale 
bad  looked  to  it  steadily,  and  had  stayed  to  ask  the  mean-, 
ing  of  **  Jus  Personarum^  it  is  certain  that  he  would  not 
have  fallen  into  an  extremely  gross  error  which  deforms  his 
Analysis  of  the  Law.  (See, /hw/,  in  Tables  VII.  and  VIIL, 
the  Arrangement  proposed  by  Hale,  and  adopted  by  Black- 
stone.)  Under  ''  The  Rights  of  Persons"  (meaning  ''  The 
Law  of  Persons"),  they  have  placed  the  right  to  liberty; 
the  right  to  bodily  security ;  the  right  to  reputation ;  with 
the  rest  of  certain  rights  which  they  are  pleased  to  style 
ahsolmte :  Rights  which,  nevertheless,  belong  pre-eminently 
and  conspicuously  to  **  The  Law  of  Things :"  which  of  all 
imaginable  rights  are  precisely  the  most  general :  which,  in 
every  r^on  on  earthy  reside  in  every  person,  to  whom  the 
Sovereign  or  State  extends  a  particle  of  protection.     Suohi 
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ftft  feasts  is  tlie  case  with  the  right  to  bodily  secoritj,  and 
abo  with  the  right  to  liberty  :  i .  e.  the  right  of  exercising, 
wiUiottt  Qiokstation  from  others,  that  liberty  of  doing*  or 
lorbeariug  which  is  conceded  by  the  Law.  And  such  b 
tW  ca;$e>  nearly,  with  all  the  rest  of  the  rights,  which, 
Uttdifr  the  name  of  absoiufe,  they  have  foisted  into  the  Law 
of  I\Nrsaiis.  All  of  them  are  rights  residing  in  all  persons, 
W>  at  Wast,  in  persons  generally. 

To  speak  plain  English,  they  either  forgot  to  ask,  or  they 
C0iij$idered  slightly  and  superficially,  the  following  obvious 
^m^etioas : — What  is  a  Status  or  Condition  ?  What  are 
tW  fit  contents  of  that  department  of  the  Law,  which  is 
a^kd  by  the  Roman  Lawyers,  or,  rather,  by  their  followers. 

The  terms  which  Hale  employs,  and  which  Blackstone 
«0(4ea»  show,  without  more,  that  such  was  the  fact.  How 
iloea  the  title  **  Rights  of  Persons"  apply  to  the  depart- 
ment in  question  more  than  to  another  ?  The  Rights  and 
Obhgatious  of  Persons,  are  the  subjects  of  all  Law :  and  all 
tW  various  departments  into  which  it  is  divided,  equally 
Qouo^ru  auch  rights.  What  would  be  thought  of  a  trea- 
^im  on  the  various  races  of  mankind,  which  should  disiin' 
jfmi$Jk  White  Men  or  Black  Men  by  the  simple  appellative 

Nor  can  we  impute  this  absurdity  to  the  Roman  Law- 
YVl^  aud  auppoae  that  Hale  and  Blackstone  were  blinded 
M  tk^r  example^  For  they  nowhere  style  this  department 
^^  *|1^  M^j/JU9  of  F^^raona."  In  two  or  three  passages  which 
|#  al  tKif>  threahold  of  their  Institutes,  and  in  which  a 
UltaH^  to  their  Mg^tem  naturally  sticks  and  is  ensnared, 
iWjT  sKv  iiuhwd.  call  it  ''  The  Law  of  Persons,"  or  "  The 
4mh  wKn^h  conoema  Persons."  And  here,  I  admit,  they 
iM^Vf  MKmi  into  Qonaeuse  which  is  scarcely  less  gross  than 
IW  ^llMi^x  But  their  msmal  names  for  the  department  are 
|Wi#  \  ^  ikii'im  Peiaonarum  "— ''  De  .  Conditione  Homi- 
l^m^  ""-^""Ik  iSMIi  Uominom  "— ''  De  Peiaoiiarum  iS!te/af  /! 
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Names  not  inapposite,  and  intimating  clearly  enough  the 
general  scope  of  their  Arrangement. 

Nor  is  the  opposite  department  styled  by  the  Roman 
Lawyers  "The  Rights  of  Things:"  a  title,  which,  taken 
literally,  ascribes  rights  to  rights,  and  to  things,  acts,  and 
forbearances,  as  subjects  and  objects  of  rights.  Their  name 
was  not  absurd,  although  it  was  wretchedly  obscure.  It 
was  obscure  in  consequence  of  its  ambiguity,  and  in  conse- 
quence of  its  elliptical  shape.  For  as  "  res,*'  in  one  of  its 
senses,  signifies  things,  "  Jus  Rertim  "  (or  "  Jus  quod  ad 
Res  pertinet ")  will  hardly  suggest  to  a  novice,  surely  and 
readily,  the  meaning  which  was  really  intended :  namely. 
The  Law  of  Rights  and  Obligations  (abstracted  from  Con- 
ditions). And  though  the  term  **res"  signifies  rights  and 
obligations,  still  the  elliptical  expression  "Jus  Rerum'' 
drops  the  characteristic  of  the  department  in  question : 
namely,  that  it  relates  to  Rights  and  Obligations  abstracted 
from  Conditions,  and  is  thereby  distinguished  from  "/jm 
Personarum,*'  or  the  department  which  treats  of  Conditions. 


Before  I  conclude  this  digression,  which  has  run  to  un- 
conscionable length,  I  will  yet  venture  a  remark. — ^The 
contents  of  the  great  departments  "jus  personarum  et 
remm^  are  perfectly  distinct  in  general,  but  cross  or  blend 
occasionally.  The  line  of  demarcation  by  which  the  de- 
partments are  severed  has  never  been  observed,  nor  should 
it  be  observed,  with  inflexible  rigour.  The  principles  or 
grounds  of  Method  are  subordinate  to  the  ends  of  Method. 

I  have  stated,  a  little  above,  that  certain  rights  and  obli- 
gations, which,  strictly,  are  not  conditions,  should  yet  be 
ranked  with  conditions,  and  placed  in  the  Law  of  Persons. 
I  may  now  adcl,  that  certain  rights  and  obligations  which, 
properly,  constitute  conditions,  are  placed  with  propriety  in 
the  Law  of  Things. 

This  is  remarkably  the  case  with  the  rights  and  obliga- 
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you  and  he  are  severally  clothed  with  the  conditions  which 
are  denoted  by  those  names. 

But  if  you  engaged  another  to  render  services  of  a  dass 
(as  to  supply  your  family  with  bread,  to  shoe  your  horses, 
or  the  like),  you  and  he  would  hardly  be  clothed  with  con- 
ditions  by  virtue  of  that  contract.  And  the  same  remark 
will  apply  to  the  relation  of  Landlord  and  Tenant,  of  Prin- 
cipal and  Factor,  of  Grantor  and  Grantee  of  an  Annuity, 
etc.  For  in  all  these  cases,  the  services  to  be  rendered  by 
the  parties,  are  fixed  or  circumscribed  as  to  kind ;  although 
the  acts  or  forbearances  to  which  they  are  bound,  are  not 
determined  as  to  number. 

In  short.  Rights,  Duties,  Capacities,  or  Incapacities,  can 
hardly  be  said  to  constitute  a  Status  or  Condition,  unless 
they  impart  to  the  person  a  conspicuous  character :  unless 
they  run  through  his  position  in  a  continued  vein  or  stratum: 
unless  they  tinge  the  whole  of  his  legal  being  with  a  dis- 
tinctive and  obvious  colour. — All  which  talk  is  certainly  a 
tissue  of  metaphors,  and  therefore  little  better  than  sheer 
trumpery.  But  such  are  the  difficulties  sticking  to  the 
matter  in  question,  that  I  am  tempted  at  every  instant  to 
flee  from  the  toilsome  analysis,  and  take  to  the  ready  refuge 
«f  ignorant  or  perplexed  interpreters. 
.  For  instance :  Whether  the  circumstance  which  I  have 
mentioned  as  the  second  mark  of  a  condition,  be  indeed 
Buch  a  mark,  seems  to  admit  of  doubt. 

There  certainly  are  many  Status  in  which  it  occurs,  and 
of  which  it  is  a  prominent  and  striking  feature :  e.^.  those 
of  Husband  and  Wife,  Parent  and  Child,  Guardian  and 
Ward,  Master  and  Slave,  Alien,  Insolvent,  Magistrate,  etc. 
Id  all  which  cases,  the  distinctive  duties  of  the  parties,  or 
the  duties  which  correspond  to  their  distinctive  rights,  oblige 
to  acts  and  forbearances  indefinite  in  respect  of  kind.  In- 
stead of  being  confined  or  circumscribed  by  a  well  deter- 
mined description,  these  acts  and  forbearances  run  indis- 
tinctly through  numerous  and  disparate  classes. 
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But  I  think  I  might  talk,  witliout  impropriety,  of  the 
Condition  of  an  AgricuUural  Servant :  And  yet  the  rights 
and  duties  of  the  master  and  servant,  are,  here,  of  a  definite 
character. 

The  Right,  Interest,  or  Estate,  which  a  man  may  have 
in  a  Dignity,  presents  a  similar  difficulty.  The  scope  or 
purpose  of  the  right,  is  to  bear  a  Title  of  Honour ;  and 
to  get  therewith  the  admiration  or  deference,  which  that 
distinctive  and  honorary  mark  may  extract  from  the  rest  of 
the  world.  Consequently,  the  duties  which  correspond  to 
the  right,  are  simple  and  exactly  circumscribed.  They  are 
merely  obligations,  incumbent  upon  other  persons  generally, 
to  abstain  from  all  such  acts  as  might  cast  a  slur  upon  the 
right:  E.g,  disputing  the  title  of  the  party  to  wear  the 
honorary  badge ;  or  treating  the  badge  itself  irreverently, 
to  the  possible  damage  of  the  worth  which  it  derives  from 
current  opinion. 

But  yet  I  imagine,  that  a  person  invested  with  a  Dignity, 
is  al|g  invested,  by  virtue  of  the  Dignity,  with  a  Statiu  or 
C(mdition :  and  that  in  an  Arrangement  of  Law  founded 
upon  just  principles,  this  his  distinctive  right,  together  with 
the  corresponding  duties,  would  be  detached  from  General 
Law  (or  Jus  Berum),  and  inserted  in  Special  Law  (or  Jm 
JPerwnarum).  [See  above,  note  2,  and  also  Table  IV.  Sec.  2.] 

It  is  scarcely  necessary  to  remark,  that  I  have  here  been 
speaking  of  a  Dignity  considered  simply  or  by  itself.  The 
status  or  conditions  constituted  by  rights  of  the  sort,  are 
absolutely  distinct  from  the  political  or  public  status,  which 
not  unfrequently  concur  with  them  in  the  same  individuals. 
The  political  powers  of  an  English  Peer,  might  be  precisely 
what  they  are,  although  he  w*ere  not  distinguished  by  a 
single  honorary  title.  And  a  right  to  a  Dignity  (as  to  that 
of  Baronet,  for  instance,)  is  frequently  unconnected  with  a 
political  or  public  character. 

S.  Certain  Conditions  are  purely  or  mostly  onerous. — 
Such  is  the  Condition  of  the  SUve :  to  whom  the  Law  re- 
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fuses  rights,  or  deals  them  with  a  niggard  hand.  Accord- 
ing to  the  Roman  Law  (down  to  the  age  of  the  Antonines), 
the  fdave  had  "  nullum  caput;''  was  "  res :"  that  is  to  say,  he 
was  the  subject  of  rights  residing  in  his  master ;  lay  under 
oi/ifatioKS  towards  his  master  and  others ;  but  enjoyed  not 
a  particle  of  right  against  a  single  creature.  As  the  subject 
of  another^s  rights,  he  was  susceptible  of  damage ;  but  he 
was  not  susceptible  of  injury. — According  to  the  same  sys- 
tem (in  its  earlier  and  ruder  state),  the  Son  in  poiestate,  and 
the  Wife  in  manu,  were  also  "  res/*  in  respect  of  the  Father 
and  Husband ;  although  they  had  ''  caput,"  or  were  invested 
with  rights,  in  respect  of  third  persons. 

Now  to  talk  of  a  riff/it  or  interest  in  a  purely  onerous  con* 
dition,  were  to  talk  absurdly.  But  so  far  as  a  condition  is 
lucrative,  or  consists  of  rights  and  advantages,  we  may 
imagine  an  interest  in  the  condition,  considered  as  a  com- 
pte^  whole:  considered  as  ''juris  universitas :"  considered 
without  reference  to  the  single  and  separate  rights,  which 
are  component  or  constituent  parts  of  it.  And  this,  I  in- 
cline to  think,  is  a  mark  of  every  status  not  purely  onerous : 
although  there  are  certain  aggregates,  or  universities  of 
rights,  to  which  the  name  of  status  is  inapplicable.  In  other 
words,  though  every  juris  universitas  is  not  a  condition,  every 
condition,  so  far  as  it  consists  of  rights,  is  juris  universitas. 

Accordingly,  the  party  has  a  right  in  his  condition,  ana- 
logous to  ownership  in  a  single  or  individual  thiny :  jus  in 
rem :  a  right,  or  interest,  which  avails  against  the  world  at 
large  (although  the  several  rights,  which  are  ingredients  in 
his  condition,  be  rights  in  personam  merely). 

Ck>ntequently,  wrongs  against  this  right,  are  analogous 
(o  wrongs  against  ownership :  And,  according  to  the  prac- 
tioo  of  the  Roman  Law,  wrongs  of  both  classes  are  redressed 
by  analogous  remedies. 

Where  the  individual  thing  is  unlawfully  detained  from 
(ha  owner,  be  vindicates  or  recovers  the  thing  by  an  action 
isl  r0m.    Where  the  right  in  the  condition  is  wrongfully 
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disputed,  the  party  asserts  his  right  by  a  peculiar  and  ap-> 
propriate  action,  ''  quae  in  rem  esse  mdetury 

According  to  the  practice  of  the  English  Law,  contro- 
versies touching  conditions,  and  other  jurxB  untverntaiea, 
are  commonly  decided  or  tried  in  an  indirect  or  incidental 
manner.  Some  particular  right,  parcel  of  the  complex 
whole,  is  the  immediate  object  of  the  proceeding ;  and  the 
more  comprehensive  question  is  handled  in  the  course  of 
this  proceeding,  obliquely,  or  by  way  of  episode.  For  ex- 
ample. The  interest  of  the  Assignees  in  the  Estate  and 
Effects  of  the  Bankrupt  (or,  changing  the  expression,  in  the 
^%%^&^  oi*  univernty  of  his  rights),  is  frequently  impugned 
and  asserted  in  an  action  of  assumpsit  or  trover.  And,  thus, 
a  question  of  l^itimacy  (precisely  a  question  de  statu),  is 
not  uncommonly  agitated  in  an  action  of  ejectiHent  or  /ret- 
pass. 

For  these  reasons,  juris  universitates,  or  rights  in  aggre- 
gates of  rights,  stand  out  sharply  in  the  Roman  Law,  and 
are  marked  with  comparative  indistinctness  in  the  English. 
But  rights  of  the  sort  are  not  the  less  known  to  the  latter. 
They  are,  in  truth,  essential  or  necessary  parts  in  every  pos- 
sible system  of  rights  and  obligations.  And,  if  I  were  not 
Umited  with  respect  to  space  and  time,  I  could  mention 
certain  proceediqgs,  before  certain  of  the  English  Courts, 
wherein  rights  of  the  sort  are  brought  directly  to  question  : 
wherein  the  complex  whole,  abstracted  from  its  component 
parts,  is  the  immediate  object  of  the  controversy. 

The  wrongs,  against  rights  in  conditions,  to  which  I  have 
just  adverted,  are  analogous  to  dispossession  or  detention,  in 
the  case  of  dominion  or  ownership.  But  a  right  in  a  con- 
dition, like  ownership  in  an  individual  thing,  is  also  ob- 
noxious to  offences  which  differ  from  dispossession:  by 
which  the  enjoyment  of  the  right  is  not  usurped ;  by  whidi 
the  title  of  the  party  is  not  impugned ;  but  by  which  the  right 
is  nevertheless  annihilated,  or  its  value  diminished  or  en- 
dangered.  JE.ff.  To  wound 'or  beat  the  Child,  is  an  offence 
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against  the  Condition  of  the  Father.  For  the  mass  of  the 
rights  and  advantages  which  accrue  to  the  father  from  his 
fatherhood,  is  thereby  put  in  jeopardy,  or  positively  lessened 
in  worth. — To  slay  the  Husband  and  Father,  is  not  only  a 
crime  punishable  on  the  part  of  the  community,  but  is  also 
a  civil  injury  to  the  Conditions  of  the  Wife  and  Child.  For 
the  sum  of  the  rights  and  advantages  arising  from  their  re- 
lation to  the  deceased,  is  annihilated  or  diminished  by  the 
act.  According  to  the  notions  and  the  practice  which  have 
obtained  in  modem  times,  the  civil  injury  merges  in  the 
crime.  But  still  it  is  easy  to  imagine,  that  the  Law  might 
impose  upon  the  criminal,  a  twofold  obligation :  an  obliga- 
tion to  suffer  punishment,  on  the  part  of  the  community  at 
large ;  and  a  further  obligation  to  satisfy  the  parties,  whose 
interest  in  the  deceased  he  has  destroyed.  Before  the  abo- 
lition of  Appeals,  this  was  nearly  the  case  in  the  Law  of 
England.  The  murderer  was  obnoxious  to  punishment, 
properly  so  called ;  and,  in  case  that  punishment  were  not 
inflicted,  the  wife  and  the  heir  of  the  slain  were  entitled  to 
vindictive  satisfaction,  which  they  exacted  or  remitted  at 
their  pleasure. — If  I  slander  your  servant,  and  you  turn 
him  off  in  consequence,  I  wrong  your  servant  in  his  condi- 
tion. I  debar  him  from  that  aggregate  of  contingent  ad- 
vantages, which  his  stay  in  your  service  might  have  given 
him. — To  slander  the  skill  of  a  surgeon,  or  to  question  with- 
out cause  the  solvency  of  a  trader,  are  wrongs  of  the  same 
sort.  They  are  not  violations  of  rights  to  individual  sub- 
jects or  objects,  but  are«offences  against  conditions.  They 
tend  to  abridge  the  sum  of  those  future  and  indeterminate 
advantages,  which  the  surgeon  may  derive  from  his  calling, 
or  the  trader  from  his  trade. 

In  short,  of  the  several  properties  or  marks  which  may 
be  found  in  every  status,  the  following  would  seem  to  be 
one. — ^Every  status,  so  far  as  it  consists  of  rights,  is  **  juris 
uninersitas."  Therefore,  as  an  aggregate  oi  rights,  and  ab- 
stracted from  its  oomponent  parts,  it  is  the  subject  of  a  right 
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til  rem  which  is  analc^us  to  the  right  of  ownership.  There- 
fore,  each  of  these  rights  is  obnoxious  to  wrongs,  which  are 
also  analogous.  Therefore,  whatever  may  be  the  practice 
of  this  or  that  system,  offences  against  ownership,  and 
offences  against  rights  in  conditions,  admit  of  analogous 
remedies. 

In  conditions  which  are  purely  onerous,  or  consist  of  ob- 
ligations only,  this  mark  is  not  to  be  found.  But  condi- 
tions of  that  sort  commonly  correlate  with  others  in  which 
the  mark  occurs.  The  condition  of  slave,  for  instance,  is 
implied  in  the  condition  of  master ;  and  when  I  consider 
the  latter,  I  necessarily  consider  the  former.  Consequently, 
if  the  mark  in  question  belongs  to  lucrative  conditions,  it 
is  also,  indirectly,  a  mark  of  onerous  conditions. 
y  4.  Single  persons,  or  persons  determined  singly,  may  be 
marked  or  distinguished  by  peculiar  rights  and  capacities, 
or  peculiar  duties  and  incapacities.  For  example.  The  legis- 
lature may  grant  to  an  individual,  or  to  a  corporate  body, 
the  monopoly  of  some  commodity:  laying  on  that  individual, 
or  on  that  artificial  person,  peculiar  obligations  with  respect 
to  the  manufacture  or  import. 

By  the  Roman  Lawyers,  and  by  modem  expositors  of 
the  system,  rights  and  obligations  of  the  sort  are  often  de- 
nominated singular:  oftener,  and  less  ambiguously,  jmm- 
lepia. 

Now  certain  of  these /m'rt/Sfyta  have  many  of  the  marks 
of  conditions,  but  yet  are  distinguished  from  conditions. 
Tliey  are  not  styled  conditions,  nor  are  they  inserted  in 
"  The  Law  of  Persons :''  the  department  of  the  Corpus  Jmru 
whidi  is  occupied  with  the  description  of  conditions ;  and 
which  would  be  named  more  appositely,  if  it  were  called 
••  The  Law  of  Stater 

Nor  is  this*  exclusion  capricious.  All  privileges  are  pe- 
coliar  or  distinctive ;  and  some  of  them  have  other  mari»» 
which  are  also  found  in  conditions.  But  though  conditioot 
are  pecoliar,  still  they  are  oonmion  or  general,  as  contim- 
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distinguished  from  iingtdar :  Privileges  are  peculiar  and 
singular.  (Conditions  distinguish  persons,  considered  as 
members  of  classes:  Privileges  distinguish  persons,  con- 
sidered singly  or  individually.  The  distinctive  rights  and 
duties  of  Fathers,  Wives,  and  Infants,  constitute  conditions : 
Distinctive  rights  or  duties  limited  to  Scmpronius  or  Styles, 
are  not  a  condition.  At  least,  they  are  not  a  condition  fit 
for  the  Law  of  Persons. 

For  the  Law  of  Persons  or  Status  (and  the  Corpus  Juris 
in  general),  ought  to  be  occupied  with  matters  of  wide  and 
lasting  concern.  It  should  no  more  stoop  to  the  descrip- 
tion of  these  singularities  or  anomalies,  than  the  Law -or 
Doctrine  of  Contracts  should  attempt  to  anticipate  the  pe- 
culiarities which  distinguish  contracts  individually. 

Privileges  are  matter  for  a  pecuUar  department  belonging 
to  Jus  Rerum.  For,  in  this  peculiar  department,  they  should 
not  be  described  singly,  but  considered  generally.  .  It  should 
merely  determine  the  principles,  which  regulate  privileges 
as  a  class. 

In  truth,  the  Statutes,  or  Customs,  which  create  or  esta- 
blisli  privileges,  can  hardly  be  ranked  with  Laws.  They 
are  mere  anomalies :  exorbitant  or  irregular  commands  pro- 
ceeding from  the  Legislature ;  or,  what  in  effect  is  exactly 
the  same  thing,  eccentric  customs  tacitly  sanctioned  by  the 
Legislature.  They  are  not  so  much  analogous  to  laws  or 
rules  oflaw^  as  to  titles^  or  investitive  events.  And,  accord- 
ingly, most  of  them  must  be  proved  by  the  parties  who  are 
interested  in  sustaining  them,  before  the  Courts  of  Justice 
can  know  or  notice  their  existence. 

Consequently,  (me  mark  of  Conditions  is  this :  A  Condition 
or  Status  is  common  to  persons  of  a  dass^  and  is  not  re- 
stricted to  persons  singly  or  individually  determined. 
.  Bat  this,  like  most  propositions,  must  be  qualified.  There 
are  certain  powers  or  rights  and  also  certain  duties,  whicl^ 
are  prc^rly  ranked  with  conditions  and  inserted  in  the 
Jaw  of  PersonSi  although  they  are  limited  to  sin^^e  men  or 
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to  single  bodies  of  men.  The  principle  which  suggests  the 
exclusion  of  singular  rights  and  obligations,  points  at  the 
propriety  of  admitting  them  in  these  excepted  cases.  Fot 
the  powers  and  duties  in  question,  ai^  of  wide  and  lasting 
concern :  And  if  they  were  not  inserted  in  the  Corpus  Juria^ 
this  would  be  little  better  than  a  fragment  aud  a  riddle. 
Such  are  the  powers  of  the  Sovereign,  where  the  Sovereign  is 
One.  And  such  are  the  rights  and  duties  of  certain  magis^ 
trates  or  companies,  who,  though  they  are  single  persons, 
natural  or  artificial,  are  clothed  with  functions  which  deeply 
concern  the  general,  and  run  in  a  continued  vein  through  the 
mass  or  aggregate  of  the  law. 

6.  It  appears  from  the  last  section,  that  a  Condition  or 
Status  is  common  to  persons  of  a  class.  To  which  I  will 
add  (superfluous  as  the  addition  may  seem),  that  no  Con- 
dition or  Status  extends  to  persons  indiscriminately.  The 
rights  or  duties  which  constitute  a  Condition,  reside  excla^ 
sively  in  persons  of  a  given  description :  though  many  oi 
the  duties  or  rights  to  which  they  correspond^  may  reside 
in  persons  generally,  or  even  in  all  persons. 

This  is  a  truism.  But,  Uke  all  other  tniisms,  it  is  prone  to 
slip  from  the  memory.  If  the  excellent  Sir  Matthew  Hale 
bad  looked  to  it  steadily,  and  had  stayed  to  ask  the  mean- 
ing of  ''  Jus  Personarum**  it  is  certain  that  he  would  not 
have  fallen  into  an  extremely  gross  error  which  deforms  his 
Analysis  of  the  Law.  (See,  post,  in  Tables  VII.  and  VIII.» 
the  Arrangement  proposed  by  Hale,  and  adopted  by  Black- 
atone.)  Under  "  The  Rights  of  Persons"  (meaning  **  The 
Law  of  Persons"),  they  have  placed  the  right  to  liberty; 
the  right  to  bodily  security ;  the  right  to  reputation  ;  with 
the  rest  of  certain  rights  which  they  are  pleased  to  style 
aisolute :  Rights  which,  nevertheless,  belong  pre-eminently 
and  conspicuously  to  "  The  Law  of  Things :"  which  of  all 
imaginable  rights  are  precisely  the  most  general :  which,  in 
every  region  on  earth,,  reside  in  every  person,  to  whom  the 
SovereigB  or  State  extends  a  particle  cl  protection.     Suchi 
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at  le«st»  is  the  case  with  the  right  to  bodily  security,  and 
ulso  with  the  right  to  liberty  :  t .  e.  the  right  of  exercising, 
without  molestation  from  others,  that  liberty  of  doing*  or 
forbearing  which  is  conceded  by  the  Law.  And  such  is 
the  case,  nearly,  with  all  the  rest  of  the  rights,  which, 
Uttder  the  name  of  absolute,  they  have  foisted  into  the  Law 
of  IVfsons.  All  of  them  are  rights  residing  in  all  persons, 
W»  at  Wast,  in  persons  generally. 

'1\>  speak  plain  English,  they  either  forgot  to  ask,  or  they 
COiMiikred  slightly  and  superficially,  the  following  obvious 
^lM?ath>us : — What  is  a  Status  or  Condition  ?  What  are 
iW  tit  contents  of  that  department  of  the  Law,  which  is 
•^Kh)  by  the  Roman  Lawyers,  or,  rather,  by  their  followers, 
A<r  J^ti^Marum  ? 

llie  terms  which  Hale  employs,  and  which  Blackstone 
O0|kk^  show,  without  more,  that  such  was  the  fact.  How 
Uui^a  the  title  ''  Rights  of  Persons"  apply  to  the  depart- 
liH>ut  in  question  more  than  to  another  ?  The  Rights  and 
iHJigatious  of  Persons,  are  the  subjects  of  all  Law :  and  all 
tho  various  departments  into  which  it  is  divided,  equally 
IHMKWU  such  rights.  What  would  be  thought  of  a  trea- 
Im  ou  ttie  various  races  of  mankind,  which  should  disiin- 
fm»k  White  Men  or  Black  Men  by  the  simple  appellative 

*^Meu"P 

Nor  can  we  impute  this  absurdity  to  the  Roman  Law- 
YVM»  and  suppose  that  Hale  and  Blackstone  were  blinded 
b|y  (h^ir  example.  For  they  nowhere  style  this  department 
^^  *lil0  H%$kU  of  Persons."  In  two  or  three  passages  which 
K^  at  the  threshold  of  their  Institutes,  and  in  which  a 
alfaim«^  to  their  mfstem  naturally  sticks  and  is  ensnared, 
IK^^  iio.  indeed,  call  it  ''  The  Law  of  Persons,"  or  ''  The 
^^  which  ooiicems  Persons."  And  here,  I  admit,  they 
liaVf  AUhMi  into  nonaense  which  is  scarcely  less  gross  than 
IK^  ulliar*  But  their  mwd  names  for  the  department  are 
lh«^ )  **  Ihviiio  Personarum  " — ^*  De  .  Conditione  Homi- 
I^Mm ''«.«« De  8Utu  Hominum  " — ''  De  Personanim  Statu  /! 
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Names  not  inapposite,  and  intimating  clearly  enough  the 
general  scope  of  their  Arrangement. 

Nor  is  the  opposite  department  styled  by  the  Roman 
Lawyers  "The  Ris/hU  of  Things:"  a  title,  which,  taken 
literally,  ascribes  rights  to  riyhh,  and  to  things,  acts,  and 
forbearances,  as  subjects  and  objects  of  rights.  Their  name 
was  not  absurd,  although  it  was  wretchedly  obscure.  It 
was  obscure  in  consequence  of  its  ambiguity,  and  in  conse- 
quence of  its  elliptical  shape.  For  as  "  res,'*  in  one  of  its 
senses,  signifies  things,  "  Jus  Rerntn  "  (or  "  Jus  quod  ad 
Res  pertinet ")  will  hardly  suggest  to  a  novice,  surely  and 
readily,  the  meaning  which  was  really  intended :  namely. 
The  Law  of  Rights  and  Obligations  (abstracted  from  Con- 
ditions). And  though  the  term  **res**  signifies  rights  and 
obligations,  still  the  elliptical  expression  ''  Jus  Rerum " 
drops  the  characteristic  of  the  department  in  question: 
namely,  that  it  relates  to  Rights  and  Obligations  abstracted 
from  Conditions,  and  is  thereby  distinguished  from  **  Jus 
Personarum,**  or  the  department  which  treats  of  Conditions. 


Before  I  conclude  this  digression,  which  has  run  to  un- 
conscionable length,  I  will  yet  venture  a  remark. — The 
contents  of  the  great  departments  ''jus  personarum  et 
rerum,''  are  perfectly  distinct  in  general,  but  cross  or  blend 
occasionally.  The  line  of  demarcation  by  which  the  de- 
partments are  severed  has  never  been  observed,  nor  should 
it  be  observed,  with  inflexible  rigour.  The  principles  or 
grounds  of  Method  are  subordinate  to  the  ends  of  Method. 

I  have  stated,  a  little  above,  that  certain  rights  and  obli- 
gations, which,  strictly,  are  not  conditions,  should  yet  be 
ranked  with  conditions,  and  placed  in  the  Law  of  Persons. 
I  may  now  add,  that  certain  rights  and  obligations  which, 
properly,  constitute  conditions,  are  placed  with  propriety  in 
the  Law  of  Things. 

is  remaiiably  the  case  with  the  rights  and  obliga- 
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lions  of  those  who  are  styled  the  general  representatives  of 
testators  or  intestates,  or  are  said  to  represent  their  persons  : 
that  is  to  say,  who  succeed  per  universitatetn  to  their  rights 
find  duties,  or,  at  least,  to  their  rights  or  duties  of  a  given 
description  or  class.  Such  is  the  heir^  whether  testamen- 
tary or  ieffttiwafe,  of  the  Roman  Law.  Such  are  the  exe- 
Cjntar  or  administrator,  and  also  the  next  of  kin,  in  the  Law 
of  England.  And  such  (I  may  add)  is  the  English  heir, 
with  the  general  or  particular  devisee.  As  opposed  to  the 
oxecutor,  etc.,  the  heir  or  devisee  has  been  esteemed  a  ^'ii- 
fiular  successor.  But  it  were  perfectly  easy  to  demonstrate 
that  he  is  "  successor  universalis*'  or  a  general  representa- 
tive of  the  deceased.  For  he  succeeds  universally  or  gene- 
rally to  rights  and  duties  of  a  class,  or,  at  least,  to  duties  of 
A  class. 

Now  I  think  you  would  hunt  in  vain  for  a  single  pro- 
perty or  mark,  whereby  the  rights  and  duties  of  such  uni- 
versal iucoessors  can  be  distinguished  from  the  purest  of 
the  Conditions  which  are  placed*  in  the  Law  of  Persons. 
And,  accordingly.  Sir  Matthew  Hale,  in  his  Analysis  of  the 
Law,  has  posted  in  that  department  the  relation  of  Ancestor 
and  Heir:  t.  e.  the  status  or  condition  of  the  latter. 

And  yet  these  rights  and  duties  have  never  been  styled 
conditions,  and  are  placed  by  general  consent  in  the  Law 
of  Things.  The  reason  of  which  seeming  anomaly  I  take 
to  he  this. 

By  dividing  the  aggregate  of  the  law  into  '*  ]\Ji& persona- 
r«M>  et  rerum**  two  important  ends  are  or  may  be  attained : 
brevity  and  distinctness.  Rights  and  duties  in  general 
( — ^all  that  can  be  said  about  them  apart  from  conditions), 
are  aevered  or  abstracted  from  the  distinctive  rights  and 
^tttiea  of  which  conditions  are  composed.  Hence  rights  and 
tlutiea  in  general  %ie  described  once  for  all.  And,  hence,  the 
(March  of  these  general  descriptions  is  comparatively  clear 
auil  oasy  ;  being  freed  from  the  numerous  restrictions,  ex- 
U»iiaiou««  and  explaiiatioiis  with  which  we  most  take  these 
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descriptions,  when  we  look  at  the  matter  of  conditions. 
(See  Table  IV.  sec.  2.) 

But  in  case  the  rights  and  duties  of  these  general  repre- 
sentatives or  successors  were  ranked  with  status  or  condi- 
tions, the  two  important  ends,  which  are  attained  by  the 
division,  would  be  thwarted  rather  than  advanced.  For  the 
special  matter  in  question  is  inseparably  connected  and  in- 
terlaced with  the  general  scheme  or  system  of  rights  and 
obligations :  In  order  to  the  explanation  of  the  last,  the 
former  must  be  expounded  with  it.  Consequently,  an 
attempt  to  treat  the  former  apart  from  the  other,  would 
lead  to  repetition  and  obscurity.  Such  is  the  intrinsic  con- 
nexion subsisting  between  the  two,  that  they  must  be  con- 
sidered jointly  in  spite  of  the  attempt  to  sever  them.  And 
the  title  assigned  to  the  former  in  the  Law  of  Persons, 
were,  therefore,  a  mere  excrescence  without  an  intelligible 
purpose. 

The  questions  which  I  have  laboured  to  elucidate  in  this 
long  and  wearisome  digression,  are  probably  the  most  diffi- 
cult which  the  science  of  jurisprudence  presents.  Beyond 
a  doubt  they  rank  with  the  most  important.  For  every 
attempt  to  digest  the  aggregate  of  the  law,  or  to  compose 
a  treatise  or  commentary  embracing  the  same  subject,  ought 
to  be  preceded  by  a  perspicuous  notion  of  the  leading  dis- 
tinctions and  divisions.  On  the  degree  of  precision  and 
justness  with  which  these  are  conceived  and  predetermined 
the  merit  and  success  of  the  attempt  will  mainly  depend. 
Errgrs  or  defects  in  the  detail,  are  readily  extirped  or  sup- 
plied. Errors  in  the  general  design  infect  the  entire  system, 
and  are  absolutely  incurable. 

But  of  all  distinctions  and  divisions,  the  most  compre- 
hensive are  these: — The  distinction  between  CorndtHons^ 
and  the  Rights,  Obligations,  and  Capacities,  which  are  not 
Conditions : — ^The  division  of  Law  into  general  and  special^ 
or  Law  of  Things  and  Law  of  Persons. 


184  TABLKS  AND  NOTBS. 

To  fix  that  distinction  firmly,  and  to  draw  an  intelligible 
line  between  those  two  departments,  were  to  cleanse  the 
science  from  much  of  the  confusion  and  jargon  by  which  it 
is  obscured  and  disgraced.  And  if  the  few  desultory  re- 
marks which  I  have  here  ventured  to  throw  out,  should 
turn  the  attention  of  the  reflecting  to  these  weighty  and 
perplexing  problems,  I  shall  feel  myself  more  than  repaid 
for  the  labour  which  they  have  cost  me,  crude  and  defective 
as  they  are. 

(c.)  It  is  said  in  a  preceding  section  (C.  a.),  "  that  of 
rights  which  avail  or  obtain  against  other  persons  generally^ 
some  are  rights  over  or  to  persons^  and  some  have  no  sub- 
ject (person  or  thing)."  Examples  of  the  former  have  been 
given  in  the  last  section  (C.  b.).  I  will  now  produce,  as 
briefly  as  I  can,  a  few  instances  of  the  latter. 

1.  The  right  to  reputation. — The  scope  or  end  of  this 
right,  is  the  esteem  and  goodwill  of  the  public :  of  that  in- 
determinate number  of  indeterminate  persons,  by  whom  the 
person  in  question  may  happen  to  be  known.  And  here, 
it  is  manifest,  there  is  not  the  shadow  of  a  subject,  over 
which  the  right  can  be  exercised,  or  in  which  it  can  be  said 
to  inhere  or  exist.  It  is  merely  a  right  to  that  mass  of 
contingent  enjoyments,  which  the  person  may  chance  to 
derive  from  general  approbation  and  sympathy.  And  yet 
this  is  a  right  which  avails  against  the  world  at  large: 
every  false  imputation,  thrown  upon  the  person  in  question, 
being  a  delict  or  injury  affecting  or  committed  against  it. 

2.  A  monopoly :  or  the  right  of  vending  exclusively  cpm- 
modities  of  a  given  class. — This  is  a  right  which  illustrates 
in  a  striking  manner  the  nature  of  jus  in  rem.  Here,  the 
generic  character  of  the  right  stands  alone.  There  is  not  a 
single  circumstance  to  draw  the  attention  from  it.  There 
is  no  determinate  subject  (person  or  thing),  over  which  the 
right  is  exercised,  or  im  which  it  can  be  said  to  exist.  Nor 
18  it  a  right  to  $eU  commodities  of  the  class.     For  that  is  a 
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right  which  the  party  would  enjoy  without  the  monopoly. 
The  right  consists  in  the  duty,  which  is  imposed  upon 
other  persons  generally,  to  forbear  from  ail  such  acts  as 
would  defeat  or  thwart  its  purpose :  namely,  from  selling 
commodities  of  the  class. 

3.  Certain  of  those  rights  which  are  styled  in  the  En- 
glish \Ayi  franchises :  as,  for  instance,  a  right  of  exercising 
jurisdiction  in  a  given  territory,  or  a  right  of  levying  a  toll 
at  a  bridge  or  ferry. — In  each  of  these  cases,  the  law  em- 
powers the  party  to  do  certain  acts,  and  lays  a  negative  ob- 
ligation upon  other  persons  generally  to  forbear  from  dis- 
turbing the  exercise.  But  the  acts  are  not  exercised  over  a 
determinate  subject.  And  this  peculiarity  distinguishes 
the  interest  of  the  party  from  an  interest  in  a  person  or 
thing  :  as,  for  instance,  property  in  a  slave— the  interest  of 
the  father  or  guardian  in  the  child  or  ward— ownership  or 
servitus  in  or  over  a  field. 

It  is  scarcely  necessary  to  add,  that  the  rights  inpersonam^ 
which  concur  with  the  rights  in  question,  arc  perfectly  dis- 
tinct firom  the  latter.  Those  who  reside  within  my  terri- 
tory, are  bound  to  bring  their  plaints  into  my  court.  Those 
who  traverse  my  bridge  or  ferry  are  bound  to  pay  me  a 
toll.  But  these  are  positive  obligations,  specially  attaching 
upon  persons  who  stand  in  peculiar  positions.  They  are 
broadly  distinguished  from  the  general  and  negative  duties,* 
of  which  my  right,  considered  as  jus  in  rem,  is  constituted 
or  composed :  ^.y.  not  to  usurp  jurisdiction  within  the  limits 
of  the  territory,  or  not  to  rool^t  passengers  crossing  the 
bridge  or  ferry. 

4.  Rights  or  interests  in  certain  conditions,  considered  as, 
juris  universitates.     (See  above,  C.  b.) 

In  many  cases,  the  right  or  interest  in  the  condition  con- 
cars  with  a  right  or  interest  over  or  in  a  person.  For  ex- 
ample, the  {Either  or  husband  has  an  interest  in  the  child  or 
wife;  the  child  or  wife,  in  the  father  or  husband;  the 
master,  in  the  slave  or  servant.     But,  in  other  cases,  there 
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is  no  determinate  subject  (person  or  thing)  to  which  the 
right  in  the  condition  can  be  said  to  relate.  Such  are  rights 
in  the  conditions  which  are  constituted  by  callings  or  pro- 
fessions.    (See  above,  C.  b.) 

•  (rf.)  One  of  the  great  desiderata  in  the  language  of  juris- 
prudence, is  this :  A  pair  of  opposed  expressions  denoting 
briefly  and  unambiguously  the  two  classes  of  rights  which 
are  the  subject  of  the  present  note  :  namely,  Rights  avail- 
ing against  persons  generally  or  universally^  and  Rights 
availing  against  persons  certain  or  determinate. 

The  opposed  or  contrasted  expressions  commonly  em- 
ployed for  the  purpose,  are  the  following :  ''  jus  in  re''  and 
"jus  ad  rem:"  "jus  in  rem*^  and  "jus  in  personam:** 
"jus  reaW*  and  "jus  personate:'*  "dominium  (sensu  la- 
tiore) "  and  "  obliyatio'*  But  these  are  liable  to  the  gene- 
ral objection  which  I  have  e;cplained  in  the  preceding  re- 
marks. (See  C.  a.  b.  c.)  Jus  in  re,  jus  in  rem,  jus  reale 
and  dominium,  will  none  of  them  denote,  without  a  degree 
of  ambiguity,  the  entire  class  of  rights  which  avail  against 
the  world  at  lai^.  Although  they  are  often  employed  in 
that  extensive  signification,  they  commonly  signify  such  of 
those  rights  as  are  rights  to  determinate  things. 

Besides  this  general  objection,  each  of  these  pairs  of 
U^rms  is  liable  to  special  objections,  which  now  I  will 
briefly  indicate.  In  the  course  of  this  review,  certain  terms, 
synonymous  with  the  terms  in  question,  will  be  noticed 
with  the  same  brevity.  At  the  close,  I  will  shortly  state 
my  reasons  for  giving  a  decided  preference  to  "jus  in  rem 
et  jus  in  personam.** 

1.  "Jus  in  re"  and  Jus  ad  Rem." — Jus  ad  rem  signifies 
M^  right  which  avails  against  a  person  certain.  Still  it  is 
often  restricted  to  a  species  of  such  rights :  to  those  which 
correlate  Mrith  obligations  "ad  dandum  aliquid."  (See 
above,  B.  6. :  C.  b. :  And  see  bielow,  note  4.}  It  is,  there- 
fore, ambiguous. 
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•  2.  "Jus  reole*  and  ^^ 3\x%  pergonale*' — ^For  the  nurae* 
rous  ambiguities  which  stick  to  these  expressions^  see  below, 
note  5. 

3.  **  Dominium  (sensu  latiore)"  and  *^  Obligalioy — Be- 
sides the  general  objection  which  is  mentioned  above, 
dominium  (as  opposed  to  obligatio)  differs  from  dominium 
(in  the  strict  signification).  As  opposed  to  obligatio,  it  em- 
braces "jura  in  re"  (in  the  sense  of  the  Classical  Jurists) : 
that  is  to  say,  "jura  in  re  aliend:*'  rights  or  interests  in 
subjects  which  are  owned  by  others.  Taken  in  the  strict 
signification,  it  is  directly  opposed  to  these  rights :  being 
synonymous  with  *' jjropriefas,'*  with  "  in  re  po/estas,*^  or 
with  "jus  in  re  propria."  (See  Table  I. — For  the  nume- 
rous ambiguities  which  beset  the  term  obliyatio,  see  Table  L 
note  6.) 

4.  ** Potest^*  and  "  Obligation — It  has  been  proposed 
to  substitute  these  in  the  place  of  dominium  and  obligatio, 
jus  in  rem^  andy'i^  in  personam,  etc.  But  this  were  a  change 
to  the  worse.  For,  first,  potestas,  as  synonymous  with  do- 
minium, is  encumbered  with  all  the  ambiguities  which  stick 
to  the  latter.  And,  secondly,  it  is  liable  to  an  objection 
from  which  the  latter  is  free.  For  it  usually  signifies  cer- 
tain species  of  the  rights  which  avail  against  persons  deter^ 
minate :  namely,  the  rights  of  the  master  against  the  slave 
{ — ^"  potestas  dominorum  in  servos") ;  and  the  rights  of  the 
pateffamilias  against  his  descendants  ( — "  patria  potestas," 
or  "  potestas  parentum  in  liberos"). 

5.  '*  Absolute  rights"  and  **  Relative  righto."— Rights 
which  avail  against  persons  generally  or  universally,  and 
righto  which  avail  against  persons  certain  or  determinate^ 
are  not  unfirequently  opposed  by  the  names  of  absolute  and 
relative.  But  these  expressions,  as  thus  applied,  are  flatly 
absurd.  For  rights  of  both  dasses  are  relative:  Or,  in 
other  words,  righto  of  both  classes  correlate  with  duties  cr 
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is  no  determinate  subject  (person  or  thing)  to  which  the 
right  in  the  condition  can  be  said  to  relate.  Such  are  rights 
in  the  conditions  which  are  constituted  by  callings  or  pro- 
fessions.    (See  above,  C.  b.) 

*  (d.)  One  of  the  great  desiderata  in  the  language  of  juris- 
prudence, is  this :  A  pair  of  opposed  expressions  denoting 
briefly  and  unambiguously  the  two  classes  of  rights  which 
are  the  subject  of  the  present  note :  namely,  Rights  avail- 
ing against  persons  generally  or  universally^  and  Rights 
availing  against  persons  certain  or  determinate. 

The  opposed  or  contrasted  expressions  commonly  em- 
ployed for  the  purpose,  are  the  following :  "  jus  in  re"  and 
jus  ad  rem:"  ''jus  in  reni^  and  "jus  in  personam:** 
jus  reale*'  and  "jus  personate:"  '* dominium  (sensu  la- 
tiore) "  and  "  oAliyatio"  But  these  are  liable  to  the  gene- 
ral objection  which  I  have  e;cplained  in  the  preceding  re- 
marks. (See  C.  a.  b.  c.)  Jus  in  re,  Jus  in  rem,  Jus  reale 
and  dominium,  will  none  of  them  denote,  without  a  degree 
of  ambiguity,  the  entire  class  of  rights  which  avail  against 
the  world  at  large.  Although  they  are  often  employed  in 
that  extensive  signification,  they  commonly  signify  sucA  of 
IhoBe  rights  as  are  rights  to  determinate  things. 

Besides  this  general  objection,  each  of  these  pairs  of 
terms  is  liable  to  special  objections,  which  now  I  will 
briefly  indicate.  In  the  course  of  this  review,  certain  terms, 
•jrnonymous  with  the  terms  in  question,  will  be  noticed 
with  the  same  brevity.  At  the  close,  I  will  shortly  state 
my  reasons  for  giving  a  decided  preference  to  **Jus  in  rem 
et  jus  in  personam** 

1.  "Jus  in  re"  and  Jus  ad  Rem." — Jus  ad  rem  signifies 
Mlf^right  which  avails  against  a  person  certain.  Still  it  is 
Qften  restricted  to  a  species  of  such  rights :  to  those  which 
correlate  Mrith  obligations  "ad  dandum  aliquid."  (See 
above,  B.  6. :  C.  b. :  And  see  below,  note  4.}  It  is,  there- 
fore, ambiguous. 
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•  2.  "Jus  reale^  and  " Jns  per^onale/* — For  the  nume- 
rous ambiguities  which  stick  to  these  expressions,  see  below, 
note  5. 

3.  '*  Dominium  (sensu  latiore)"  and  '' Obli^afio.'* — Be- 
sides the  general  objection  which  is  mentioned  above, 
dominium  (as  opposed  to  obliyalio)  differs  from  dominium 
(in  the  strict  signification).  As  opposed  to  obliyatio,  it  em- 
braces "jura  in  re"  (in  the  sense  of  the  Classical  Jurists) : 
that  is  to  say,  "jura  in  re  aliend:"  rights  or  interests  in 
subjects  which  are  owned  by  others.  Taken  in  the  strict 
signification,  it  is  directly  opposed  to  these  rights :  being 
synonymous  with  ** proprie/as,"  with  "in  re  polestas*^  or 
with  "jus  in  re  propria^  (See  Table  I. — For  the  nume- 
rous ambiguities  which  beset  the  term  obligation  see  Table  L 
note  6.) 

4.  "  Potestas**  and  "  Obligation — It  has  been  proposed 
to  substitute  these  in  the  place  of  dominium  and  obligation 
jus  in  rem^  and  jus  in  personam,  etc.  But  this  were  a  change 
to  the  worse.  For,  first,  potestas,  as  synonymous  with  do- 
minium, is  encumbered  with  all  the  ambiguities  which  stick 
to  the  latter.  And,  secondly,  it  is  liable  to  an  objection 
from  which  the  latter  is  free.  For  it  usually  signifies  cer- 
tain species  of  the  rights  which  avail  against  persons  deter^ 
minate :  namely,  the  rights  of  the  master  against  the  slave 
{ — "  potestas  dominorum  in  servos") ;  and  the  rights  of  the 

paterfamilias  against  his  descendants  ( — "  patria  potestas," 
or  "  potestas  parentum  in  liberos"). 

6.  *'  Absolute  rights"  and  ''Relative  rights."— Rights 
which  avail  against  persons  generally  or  universallg,  and 
rights  which  aviul  against  persons  certain  or  determinate^ 
are  not  unfrequently  opposed  by  the  names  of  absolute  and 
relative.  But  these  expressions,  as  thus  applied,  are  flatly 
absurd.  For  rights  of  both  dasses  are  relative:  Or,  iu 
other  words,  riirhts  of  both  classes  eorrelaie  with  duties  cr 


\  ■ 


188  TABLES    AND   NOTES. 

obligations.  The  only  difference  is,  that  the  former  corre- 
late with  duties  which  are  incumbent  upon  the  world  at 
large ;  the  latter  correlate  with  obligations  which  are  limited 
to  determined  individuals. 

6.  "  Jura  quae  valcnt  in  personas  generatimy  and  "  Jura 
quae  valent  in  personas  certas  sive  determinatas'* — ^These 
expressions  are  sufficiently  clear  and  precise.  But  they 
are  rather  definitions  than  names,  and  are  much  too  long 
for  ordinary  use.  To  the  purposes  of  discourse,  brevity  is 
just  as  necessary  as  distinctness  or  precision. 

?•  " Law  of  Property'^  and  " Law  of  Contract'' — These 
expressions,  as  thus  opposed,  are  intended  to  express  the 
distinction  which  is  the  subject  of  the  present  note.  But 
they  do  the  business  wretchedly.  Of  the  numerous  objec- 
tions which  immediately  present  themselves,  I  will  briefly 
advert  to  the  following.  •  P.  We  need  contrasted  expres- 
sions for  the  two  classes  of  rights^  and  not  for  the  lotos  or 
rules  of  which  those  rights  are  the  creatures.  2**.  Property 
is  liable  to  the  objection  which  applies  to  dominium.  In 
this  instance,  its  meaning  is  generic.  It  signifies  rights 
of  ei^ery  description  which  avail  against  the  world  at  large. 
But,  in  other  instances,  it  distinyuislies  some  species  of  those 
rights  from  some  other  species  of  the  same  rights.  For 
example :  It  signifies  oumersliip,  as  opposed  to  servitude  or 
easement;  or  it  signifies  ownership  indefinite  in  point  of  dura- 
tion, as  opposed  to  an  interest  for  a  definite  number  of  years. 
In  short,  if  I  travelled  through  all  its  meanings  and  attempted 
to  fix  them  with  precision,  this  brief  notice  would  swell  to 
a  long  dissertation.  S"".  Contract  is  not  a  name  for  a  class 
of  rights^  but  for  a  class  of  ikie  facts  or  titles  by  which  rights 
are  generated.  4^  Rights  arising  from  contracts  are  only 
a  portion  of  the  rights,  which  the  expression  **  law  of  con- 
tract'' is  intended  to  indicate.  For  ''  law  of  contract,''  as 
opposed  to  **  law  of  property/'  denotes,  or  should  denote, 
rights  in  personam  certam :  a  class  which  embraces  rights 
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mot  arising  from  contracts,  as  well  as  the  species  of  rights 
which  emanate  from  those  somxxs. 

8.  "Jus  in  rc7n'*  and  *' Jus  in  personam.** — Of  all  cus- 
tomary expressions  for  the  classes  of  rights  in  question, 
these  are  incomparably  the  best.  "  Jus  in  personam''  {cer- 
torn  sive  detcrminatam),  is  expressive  and  free  from  ambi- 
guity. Cut  down  to  jm  in  personam^  it  is  also  sufficiently 
concise.  Jus  in  rem,  standing  by  itself,  is  ambiguous  and 
obscure.  But  when  it  is  contradistinguished  from  jus  in 
personam^  it  catches  a  borrowed  clearness  from  the  expres- 
sion to  which  it  is  opposed. 

Another  decisive  reason  in  favour  of  these  terms  will  be 
found  in  the  following  remarks. 

The  phrase  "  in  rem  "  is  an  expression  of  frequent  occur- 
xence.  And  in  all  the  instances  in  which  it  occurs,  the 
subject  to  which  it  is  applied  is  a  something  which  avails 
generally :  "  quod  generaiim  in  causam  aliquam  valet." 

Take  the  following  instance  from  the  language  of  the 
English  Law. 

The  Judgments  of  Courts  of  Justice  are  evidence  against 
parties  to  the  cause,  and  against  the  determinate  persons 
(succeeding  or  representing  them)  who  are  styled  their 
primes.  As  against  persons  who  are  neither  parties  nor 
privies,  judgments,  speaking  generally,  are  not  evidence. 
But  certain  judgments  are  excepted  from  the  general  prin- 
ciple, and  are  evidence  against  a//  persons,  or,  at  least, 
against  the  world  at  large.  Accordingly,  judgments  of  this 
species  are  marked  by  a  peculiar  name :  And  that  peculiar 
name  is,  "  judgments  in  rem." 

In  this  instance,  the  phrase  in  rem,  and  the  manner  6[ 
applying  it,  are  manifestly  borrowed  from  the  Roman  Law- 
yers. For  the  latter  is  analc^ous  to  the  manner  in  which 
they  employ  the  phrase,  wherever  it  occurs  in  their  writings. 
Whenever  they  use  the  phrase,  they  always  intend  a  some- 
thing which  avails  genmlly  or  universally ;  in  bvonr  of  a 


190  TABLES    AND    NOTES. 

determined  person  against  persons  indeterminate ;  or  in 
favour  of  indeterminate  persons  against  a  person  determined. 
— The  cases  to  which  they  apply  it,  I  omit.  For  they  could 
hardly  be  made  intelligible,  unless  I  wearied  the  reader 
with  long  and  unseasonable  explanations. 

How  the  phrase  in  rem  came  to  acquire  this  meaning,  it 
is  not  very  easy  to  perceive.     It  is  one  of  the  elliptical  ex- 
.  pressions  with  which  language  abounds,  and  which  too  fre- 

quently obscure  the  simplest  and  easiest  notions.     In  this 
\  instance,  it  might  perhaps  be  possible  to  restore  the  links 

ivhich  are  dropped :  to  connect  "  res**  (as  signifying  a  thinf^ 
with  "in  rent**  (as  signifying  generality).  But  I  have 
neither  space  nor  time  for  merely  etymological  researches. 

To  mark  the  important  purpose  to  which  the  phrase  may 
be  turned,  is  matter  of  more  moment. 

Although  it  is  applied  by  the  Rothan  Lawyers  to  a  con- 
siderable number  of  cases,  they  always  apply  it  partially. 
They  nowhere  use  it  for  the  purpose  of  signifying  briefly 
■  and  unambiguously,  **  rights  of  every   description   which 

avail  against  persons  generally T     The  large  generic  expres- 
<  sion  "Jus  in  rem**  is  not  to  be  found  in  their  writings. 

This  expression  was  devised  by  the  Glossators,  or  by  the 
Commentators   who   succeeded    them.      Seeing   that  the 
;  phrase  "  in  rem**  always  imported y^^a/fVy,  and  feeling  the 

i  need  of  a  term  for  "  rights  which  avail  generally**  they  ap- 

/  plied  the  former  to  the  purpose  of  marking  the  latter,  and 

«  talked  of  "Jura  in  rem**     And,  in  this  instance,  as  itt 

i  many  others,  they  evince  a  strength  of  discrimination,  and  A 

I  compass  of  thought,  which  are  rarely  displayed  by  the  ele- 

I  ^nt  and  fastidious  scholars  who  scorn  them  as  scholastie 

I    .  barbarians.     In  spite  of  the  ignorance  to  which  their  posi- 

tion condemned  them,  their  reason  was  sharpened  and  invi- 
gorated by  the  prevalent  study  of  their  age  :  by  that  school 
logic  which  the  shallow  and  the  flippant  despise,  but  which 
1  all  who  examine  it  closely,  and  are  capable  of  seizing  its 

i  purpose,  regard  with  intense  admiration. 
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Now  the  expression  jus  in  rem,  in  this  its  analogical 
meaning,  perfectly  supplies  the  desideratum  which  is  stated 
above.  For  as  "f«  rein'  denotes  ffenerali/y,  "Jus  tw  rem** 
should  signify  ri^A/s  availing  against  persons  generally. 
Therefore,  it  should  signify  all  rights  belonging  to  that 
genus,  let  their  specific  differences  be  what  they  may.  And 
tkat  is  the  thing  which  is  wanted. 

If  it  were  possible  for  me  to  fix  the  meaning  of  words,  I 
would  distinguish  the  two  classes  of  rights  and  obligations 
in  the  following  manner. 

1^  ObUgations  considered  universally,  I  would  style  *' Of- 
fices "  or  "  Duties:' 

2\  Rights  which  avail  against  persons  generally  or  uni- 
versally, I  would  style  "  Rights  in  rctn^ 

3^.  Rights  which  avail  against  persons  certain  or  deter- 
minate, I  would  style  "  Rights  in  personam.** 

4^  Obligations  which  are  incumbent  upon  persons  gene^ 
rally  or  universally,  I  would  style  "  Offices  "  or  ''Duties.'* 

5^  To  those  which  are  incumbent  upon  persons  certain 
or  determinate,  I  would  appropriate  the  term  "  Obligations.** 
(See  Table  I.  note  6.) 

Without  introducing  a  single  new  term,  and  without 
employing  an  old  one  in  a  new  manner,  we  should  thus  be 
provided  with  language  passably  expressive  and  distinct : 
which  would  enable  the  writer  or  speaker  to  move  onward, 
without  pausing  at  every  second  step  to  clear  his  path  of 
ambiguities.  All  that  is  necessary  to  this  desirable  end,  ia 
to  use  established  terms  in  established  meanings,  taking 
good  care  to  use  them  determinately :  i.  e.  to  restrict  each 
term  to  its  appropriate  object. 


[^Ote  4.]  '*Jus  IN  Re**  et  "/m  ad  Rem: 


»f 


(A.)  By  the  Classical  Jurists,  the  expression  Jura  in  re 
ia  opposed  to,  or  contradistinguished  firom,  domtnium^  pro^ 
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prietas,  or  in  re  potesias.  (See  Table  I.  and  Table  11., 
Note  8.  C.  d.  8.)  For  example,  A  servitude  over  land  of 
which  another  is  the  owner,  is  "jus  in  re  {aliend)i*  but 
the  right  or  interest  of  the  owner,  is  "  dominium^*  ^'propri-^ 
etas,''  or  "  in  re  polestas''  The  interest  of  the  Pledgee  or 
Mortgagee,  and  the  interest  of  the  Pledgor  or  Mortgagor, 
arc  also  respectively  "jus  in  re  {aliend)**  and  "  dominium  ** 
(or  **proprietas  ").  For,  in  the  Roman  Law,  as  in  English 
Equity,  the  interest  of  the  Mortgagee  is  considered  in  the 
rational  light  of  a  mere  lien  :  a  security  for  the  performance 
of  the  obligation  which  is  incumbent  upon  the  Mortgagor. 

Consequently,  the  import  oijus  in  re^  in  the  sense  of  the 
Roman  Lawyers,  is  comparatively  narrow.  In  their  wri- 
tings, "jura  in  ed  re,"  "jura  in  re,"  or  (more  concisely  still) 
*'jura"  are  the  opposite  of  "  dominion  "  or  "  property." 
They  are  merely  abridged  expressions  for  "jura  in  re 
aliendy  as  contradistinguished  from  "  jus  in  re  proprid** 
They  are  restricted  to  such  of  the  rights,  availing  against 
the  world  at  large,  as  are  acquired  over  property  or  dominion 
residing  in  another  person. 

By  the  successors  of  the  Roman  Lawyers,  the  meaning 
of  ^  in  re  has  been  extended.  As  tliey  employ  it,  "jus 
III  re"  is  synonymous  with  "jus  in  rem:"  sometimes 
signifying  generally,  rights  which  avail  against  the  worid ; 
sometimes  signifying  such  of  those  rights  as  are  rights  to 
determinate  things.  (See  Note  8.  C.  a. :  C.  d.)  But  this 
extension  of  the  term  is  most  objectionable.  For,  first,  it 
is  needless  and  gratuitous :  "  jus  in  rem  "  answering  the  pur- 
pose completely.  (See  Note  8.  G.  d.  8.)  And,  secondly,  it 
darkens  the  technical  language  of  the  original  and  proper 
authorities.  We  must  restore  the  term  to  its  narrower 
and  genuine  import,  before  we  can  follow  the  expositions  of 
tlie  Roman  Lawyers  themselves. 

(B.)  Jus  in  re  (in  this  its  extended  meaning)  is  opposed 
to  fM  AD  rem :  an  expression  which  was  devised  in  the 
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Middk  Ages,  and  of  which  there  is  not  a  vestige  in  the 
writings  of  the  Classical  Jurists. 

(a.)  As  opposed  to  "jus  in  re"  (in  the  modem  and  ex- 
tended meaning),  "  jus  ad  rem  "  is  synonymous  with  "  jus 
in  per90ttamy  It  embraces  all  rights  which  avail  against 
persons  certain.  But  still  it  is  often  used  in  a  narrower 
signification,  and  restricted  to  a  species  of  those  rights. 

(b.)  Taken  in  this  its  restricted  meaning,  it  answers  to 
the  obligation  *'  ad  dandum  aliquid/'  It  is  the  right  to  the 
aequintion  of  a  thing :  '' jus  ad  rem  {acquirendam)**  Or 
(speaking  more  generally  and  more  adequately)  it  is  the 
riykl  of  compelling  the  party,  who  lies  under  the  corres- 
ponding obligation,  to  pass  a  right  in  rem,  (See  Note  8.  B. 
C.:  C.  b.:  C.  d.  I.) 

Take  the  following  examples : 

1 .  If  you  contract  with  me  to  deliver  me  a  specific  thing, 
I  have  not  a  right  over  or  in  the  thing,  but  a  right  to 
the  thing  as  against  you  specially.  I  have  Moijus  in  rem 
(or  Jus  in  re)^  hniJMS  ad  rem :  a  right  of  compelling  you  to 
pive  me  jus  in  rem,  or  of  doing  some  act,  in  the  way 
of  grant  or  conveyance,  which  shall  make  the  thing  mine. 

2.  If  you  owe  me  money  determined  in  point  of  quantity, 
or  if  you  have  done  me  an  injury  and  are  bound  to  pay  me 
damages,  I  have  also  a  right  to  the  acquisition  of  a  thing, 
or,  rather,  of  compelling  you  to  pass  me  a  right  in  rem.  I 
have  a  right  of  compelling  you  to  deliver  or  pay  me  moneys, 
which  are  not  determined  in  specie,  and  as  yet  are  not 
mine:  though  they  will  be  determined  in  specie,  and  will 
become  mine,  by  the  act  of  delivery  or  payment 

8.  Suppose  that  you  enjoy  a  monopoly  by  virtue  of  a 
patent,  and  that  the  ]Mitent  (as  generally  happens)  empowers 
you  to  assign  the  monopoly :  and  suppose,  moreover,  that 
yon  enter  into  a  contract  with  me  to  transfer  your  exclusim 
right  in  my  favour.    Now  here,  also,  I  have  jus  ad  rem ; 

VOL.  111.  o 
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but  still  I  have  not  a  right  to  a  determined  tiling.  The 
object  of  the  contract  is  neither  a  determined  thing^  nor  a 
thing  that  can  be  determined.  (See  Note  3.  C.  c.  2.)  My 
right  \%  purely  this :  A  right  of  compelhng  you  to  transfer 
a  right  in  rem  as  /  shall  direct  or  appoint.  If  I  may 
refine  upon  the  expression  which  custom  has  established,  I 
have  not  so  properly  "  jus  ad  rem  "  as  "jus  ad  {jus  in)  rem'' 

• 

(c.)  It  is  manifest  that  the  expression  "jus  ad  rem** 
ought  not  to  be  substituted  for  *' jus  in  personam'*  It  is 
merely  an  abridged  expression  for  "jus  ad  rem  acquiren^ 
Jam  **:  and  it  properly  denotes  rights,  which  are  rights  to 
the  acquisition  of  a  thiny^  or  (speaking  more  generally  and 
ad(H)uately )  to  the  acquisition  of  a  right  in  rem.  But  many 
of  the  rights  which  avail  against  persons  certain^  are  not  of 
that  character-:  They  have  not  the  acquisition  of  a  thing 
(or,  rather,  of  a  right  in  rem)  as  their  purpose  or  scope. 
Vol  example :  If  you  contract  with  me  to  perform  work  and 
laiour^  or  if  you  contract  with  me  to  forbear  from  some 
yivitn  act,  the  contract  gives  me  a  right  which  properly  is 
**  jua  in  personam,"  but  which  it  were  impossible  to  denomi- 
nate **  jus  ad  rem  (acquirendam),"  without  a  glaring  de- 
imrturo  from  the  appropriate  import  of  the  expression. — 
**  Jua  ad  rem  "  should  clearly  be  restricted  to  a  species  of 
rights  til  personam. 

(C)  With  a  view  to  the  study  of  tbie  Roman  Law,  or  of 
any  of  the  modem  systems  which  are  offsets  from  the 
former,  it  ia  highly  expedient  (or,  rather,  absolutely  neoea- 
aary)  to  distinguish  ''jus  ad  rem/'  in  its  broad  and  improper 
lUMuing,  from  "  jus  ad  rem ''  (or,  rather,  ''  ad  rem  acqui- 
f^udam**),  in  its  restricted  and  correct  signification.  The 
ueglwt  of  this  simple  precaution,  has  engendered  the 
gnuiaeat  error :  has  darkened  the  fair  face  of  the  Roman 
l4aw  I  and  covered  the  arrangement  of  the.  Prussian  and 
i^Woh  Codes  with  a  mist  which  is  acarody  penetrable. 
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As  the  matter  is  intimately  connected  with  the  subject 
of  the  present  note,  I  will  try  to  explain  briefly  the  flagrant 
error  which  I  have  mentioned,  and  to  dispel  or  attenuate 
the  obscurity  of  which  that  error  is  the  source. 

(a.)  The  acquisition  of  a  right  in  rcm^  is  commonly 
or  frequently  preceded  hy  jus  ad  rem  (in  its  restricted  and 
correct  signification).  This  is  generally  the  case,  whenever 
the  right  in  rem  is  acquired  by  virtue  of  an  alienalion  :  e.ff. 
by  virtue  of  tradition  (or  delivery),  or  by  virtue  of  grant  or 
conveyance  not  accompanied  with  tradition. 

The  cases  which  I  bave  supposed  in  the  last  section 
(B.  b.),  are  cases  of  the  sort.  In  the  ^rst  of  those  cases, 
the  right  in  rem  is  acquired  by  tradition  or  delivery,  or  by 
conveyance  without  tradition :  and  the  acquisition  is  pre- 
ceded by  jus  AD  rem  arising  from  contract  or  agreement. 
In  the  tAird  case,  the  nature  of  the  acquisition  is  such  that 
tradition  is  impossible.  The  mode  of  acquisition  is  con- 
▼eyance  without  tradition  ;  and  the  preceding  jus  ad  rem, 
with  the  correlating  or  corresponding  obligation^  arises, 
as  before,  from  contract.  In  the  second  case,  the  mode  of 
acquisition  is  simple  tradition  or  payment;  and  the  pre- 
ceding ^m  AD  rem^  with  the  correlating  or  corresponding 
(Miration,  arises  from  an  injury.  *In  other  cases,  the  pre- 
ceding jus  AD  rem,  with  the  correlating  or  corresponding 
obligation,  arises  from  j^i^o^'-contract. 

Observing  that  the  acquisition  of  jus  in  rem  is  preceded 
in  certain  cases  by  jus  ad  rem,  many  of  the  modern  Civi- 
lians generalized  hastily  and  rashly,  and  fell  into  the  follow- 
ing errors. 

1.  They  inferred  from  those  cases  (which  are  striking 
by  their  frequency  and  importance),  that  every  acquisition 
of/M  til  rem  is  preceded  hy  jus  ad  rem  and  by  a  correlating 
or  corresponding  obligation.  And  this  (as  they  supposed) 
invariable  antecedence,  they  denoted  in  the  following  man- 
ner.   To  the  fact  or  incident  imparting  jus  in  rem,  they 

o  2 
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gave  the  name  of  "  modus  acquirendi^  or  "  modos  aequx- 
MtioniaJ*  To  the  preceding  incident  imparting^'i«  ad  rem 
(which  they  considered  as  a  step  or  weans  to  the  acquisition 
oi  jus  in  rem),  they  gave  the  name  of  "  titulus  ad  acquiren- 
dam"'  or  (simply  and  briefly)  "  titulus^  For  example. 
According  to  their  language,  a  contract  to  deliver  a  thing 
is  *' titulus  ad  acquirendum  (jus  in  rem)":  The  delivery 
or  tradition  which  follows  it,  or  by  which  it  ought  to  be 
followed,  is  "  modus  (jus  in  rem)  acquirendi "  or  "  fnodusBC^ 
quisitionis." 

2.  From  this  first  error  they  fell  into  a  second.     Having 
supposed  that  jus  in  rem  is  invariably  preceded  by  jus  ad 
rem,  they   supposed  that    the  latter  has  no  independent 
existence,  but  is  merely  a  forerunner  of  the  former.     Or 
(changing  the  expression)  they  supposed  that  the  acquisition 
of^  fit  rem  is  always  the  scope  or  object  oijus  ad  rem  and 
of  the  obligation  to  which  it  answers.     Or  (changing  the 
expression  again)  they  supposed  that  every  -incident  which 
imparts  jus  ad  rem  is  **  titulus  ad  acquirendum  (jus  iu 
rem)/*     And  if  the  expression  jus  ad  rem  be  taken  in  its 
restricted  signification,  the  supposition  is  just.     But,  cam- 
founding    its  restricted  siynification    with    its   broad  and 
improper  meaning,  they  extended  the  supposition  to  every 
right  in  personam  and  to  every  possible  obligation.     They 
supposed  that  "jus  ad  rem  (as. synonymous  with  "jus  in 
personam  ")  has  always  the  acquisition  o(  jus  in  rem  for  its 
scope,  purpose,  or  object :  that  every  incident,  which  im- 
parts "jus  in  personam"  is  merely  *' titulus  ad  (jus  in 
-rem)  acquirendum,"  or  is  merely  preparatory  to  a  modus 
acquisitionis.     The  falsity  of  which  supposition  is  gross 
and  palpable.  (See  above,  in  the  present  note,  B.  c.) 
Briefly  stat^,  their  errors  were  these: 
1.  They  supposed  that  "jus  tjt  rem'*  (with  the  mean  by 
I         *  which  it  is  acquired)  is  always  preceded  by  "jus  in  per- 

\  sonam  "  (and  by  a  fact  or  incident  imparting  it).     2.  They 

i  supposed  that  "jus  in  permmam^*  in  every  case  whatever. 
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is  the  forerunner  of  "jus  in  rem  f  that  the  fact  or  incident, 
which  gives  "jus  in  personam,*'  is  always  a  ti/le  to  the 
acquisition  of  "jus  in  ran,''  or  is  always  preparatory  to  a 
wuHiu9  acquisitionis. — The  former  of  these  errors,  combined 
with  the  varying  extension  of  "  jus  ad  rem/'  naturally  led 
to  the  latter. 

(b.)  The  influence  of  the  latter  upon  the  Prussian  and 
French  C!odes,  is  most  remarkable.  I  therefore  reserve  the 
further  consideration  of  it  for  the  notes  which  I  purpose 
annexing  to  Tables  V.  and  VI.* 

(c.)  As  proofs  of  the  extent  to  which  the/on;/^r  obtained, 
I  extract  the  following  passage  from  Heineccius :  the  most 
renowned,  and,  perhaps,  the  most  authoritative  of  the  Ci- 
vilians, who  flourished  in  the  eighteenth  century. 

The  passage  (which,  for  the  sake  of  facilitating  appre- 
hension, I  break  down  into  short  and  distinct  paragraphs) 
is  taken  from  his  excellent  Recitations:  L.  II.  tit.  1.  ^ 
889.  (See  also  his  *  Elements  according  to  the  Institutes': 
L.  II.  tit.  1.  §  339.) 

"  Quod  adtinet  ad  qusestionem  quid  sit  modus  adquirendi  ?, 
cavendum  est,  ante  omnia,  ne  confundamus  titulum  et  modum 
adquirendi :  quippe  qui  toto  coelo  differunt. 

"  Omne  enim  dominium  duplicem  habet  caussam  :  proxi- 
9utm,  per  quam  immediate  dominium  consequor ;  et  remo* 
tarn,  per  quam  et  propter  quam  mediate  fio  dominus.  E.  g.: 
Si  rem  a  domino  emi,  et  hie  niihi  rem  emtam  tradit,  domi- 
nus fio:  Et  tunc  traditio  estcaussa  dominii proxima;  emtio 
autem,  caussa  remota. 

"Caussa  dominii  proxima  vocatur  modus  adquirendi: 
caussa  autem  remota,  titulus. 

"  Et  hi  etiara  effectu  differunt.     Nam  per  titulum  tantum 

^  Some  remarks  on  the  Pnusimn  and  Frendi  Codes  will  be  ibnnd  in  a 
ktcr  part  of  this  Tohnae. — S.  A. 
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conseqnor  jus  ad  rem :  per  modum  adquirendi^  jus  in  re. 
!  Ex  tUulo  ago  in  personam ;   adversus  eum  qnocum  raihi 

ncgotium  fuit :  ex  modo  adquirendi  ago  t«  rem;  adversus 
*  quemcumque  possessoreui.  E.  g. :  Liber  a  bibliopola  priroum 

niihi,  deinde  Titio  venditus  est :  posteriori  etiam  traditus. 

Quaeritur,  an  ego,  qui  prior  cmi,  adversus  Titium  agere  et 

librum  prius  enitum  vindicare  possim  ?     Negatur.     Nam 

qui  emit,  jam    tum   litulum  habet;    nondum  autem  rem 
i  adquisimt:  Adeoquenee  in  rem  agit  adversus  quemcumque 

I  possessorem  ;  quia^'irs  in  re  nullum  habet.   Ergo  agere  debeo 

adversus  bibliopolam,  quocum  mihi  negotium  fuit,  ad  im- 

plendum  contractum*;  vel,  si  adimplere  nequeat,  ad  id  quod 

interest. 

"  Notandum  itaque  hie  axioma :  titulus  nunquam  datjus 

in  re,  sed  debet  accedere  traditio. 
f  *'  Ergo  sive  emerim,  sive  res  mihi  legata,  donata,  perma- 

tata  sit,  nondum  tamen  sum  dominus,  antequam  traditio 
;  accedat:  quae  sola  transfert  dominium  vel  jus  in  re,  modo 

prsecesserit  Titulus  ad  trans/erendum  dominium  habilis. 
''Ergo  nee  titulus  suflficit  sine  traditione,  nee  traditio 

sine  titulo : — Axioma  reguans  per  universum  jus,  et  probe 

infigendum  memoriae." 

If  you  examine  this  passage  closely,  and  take  its  parts 
)  in  conjunction,  you   will  find  it  involving  the  following 

I  assumptions:    1.  That e&^j^ acquisition  of  ^fomtuftfin, or y^ 

III  rem,  consists  of  two  degrees :  One  of  them  being  the  j9nKrt- 
!    '  mate  ;  the  other,  the  remote  cause  of  the  right :  One  of  them, 

I  modus  acquirendi  (strictly  so  called) ;  the  other,  titulus,  or 

titulus  ad  acquirendum.     2.  That  the,  titulus,  or  remote  cause 

of  the  right,  always  consists  of  an  incident  imparting  jus  in 
\  personam :  E.g.  a  contract.    8.  That  the  modus  acquisitionts 

^  or  proximate  cause  of  the  right,  is  a/ways  tradition  and  ap« 

prehension. 

Now  each  of  these  assumptions  is  grossly  false:  and 

truly  wonderful  it  is,  that  the  learned  and  dear-sighted' 
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joristy  who  wrote  tlic  passage  which  I  have  copied,  fell  into 
the  strange  errors  with  which  it  abounds. 

I  will  examine  these  assumptions  in  succession. 

1.  It  is  no/  true,  that  every  complete  acquisition  of  do^ 
minium,  or  jus  in  rem,  is  divisible  into  a  modus  acquirendi 
*and  a  titulus  ad  acquirendum. 

There  are  two  cases,  and  only  two,  in  which  Acquisition 
is  opposed  to  Title  by  the  Roman  Lawyers :  namely,  the 
case  of  tradition,  and  the  case  of  usucapion. 

According  to  their  system,  every  tradition  or  delivery, 
which  gives  **  jus  in  rem^  is  preceded  by  an  obligation  (or 
by  "  jus  ad  rem  ").  Considered  with  reference  to  that  pre- 
ceding obligation,  the  tradition  or  delivery  is  denominated 
modus  acquirendi,  or,  briefly,  acquisition  Considered  with 
reference  to  the  following  tradition,  the  contract,  or  other 
incident,  which  creates  the  obligation,  is  styled  **  Justus 
titulus,*'  **  justura  initiutfi,"  '' justa  caussa  ":  t.  e.  the  legally 
operative  inducement  to  the  subsequent  modus  acquirendi.--^ 
"Nunquam  enim  nuda  traditio  transfert  dominium:  sed 
ita;  si  venditio,  aut  alia  justa  caussa  prsccesserit,  propter 
quam  traditio  sequeretur.^' 

The  effect  of  usucapion  (a  species  of  pntscription)  ia 
this :  It  ciu'es  the  fault  which  vitiates  tradition  or  delivery, 
where  the  party,  from  whom  the  delivery  proceeds,  has  not 
the  right  in  rem  which  he  affects  to  transfer.  Here,  the 
tradition,  by  itself,  is  inoperative :  though,  coupled  with 
sabsequent  possession  on  the  part  of  the  alienee,  it  may  give 
him  the  right  in  rem,  after  a  certain  interval.  But  in  order 
that  the  alienee  may  benefit  by  his  subsequent  possession, 
bona  fides  is  requisite.  His  subsequent  possession  works 
nothing,  or,  in  other  words,  there  is  no  usmcapiom,  unless 
he  believes,  at  the  time  of  the  delivery,  thst  the  perscHi 
affecting  to  alien  is  competent  to  pass  the  right  But  this 
he  can  scarcely  believe,  unless  the  tradition  or  delivery  be 
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made  in  the  legal  manner :  unless  the  tradition  or  delivery 
would  transfer  the  right,  supposing  that  the  party  who 
makes  it  had  the  right  to  transfer.  Ck)nseqncntly,  "  Justus 
iUulusy  "  justum  initium**  or  "  justa  camsa^^  is  a  condition 
precedent  to  usucapion.  For  it  necessarily  precedes  the 
tradition  by  which  the  possession  is  preceded,  and  upon 
which  the  possession  operates.  The  contract  which  is  the 
inducement  to  the  tradition,  is  the  tituhis  ad  acquirendum : 
The  vicious  tradition,  and  the  possession  which  purges  it  of 
the  vice,  constitute  the  modus  acquirendi. 

Now,  in  these  cases,  the  division  of  the  entire  acquisi- 
tion into  a  viode  of  acquisition^  and  a  title  to  acquire,  is 
intelligible.  But,  in  many  cases,  it  were  utterly  senseless. 
Take,  for  example,  the  case  of  Occupation :  i.  e.  acquisi- 
tion, by  apprehension  or  seisin,  of  a  subject  which. belongs 
to  DO  one  ( — res  nullius).  Here,  the  entire  acquisition  is  a 
simple  and  indivisible  incident.  You  may  call  that  simple 
incident  a  mode  of  acquisition,  or  you  may  call  it  a  title. 
But  to  split  it  into  a  mode  of  acquisition  and  a  foregoing 
title,  is  maoifestly  impossible.  • 

The  truth  is,  that  Heineccius  and  other  Civilians  arrived 
at  their  general  inference  through  a  narrow  and  hasty 
induction.  When  they  affirmed  generally, "  that  a  mo€le  of 
acquisition  supposes  a  foregoing  title,*'  their  attention  was 
directed  exclusively  to  tradition  preceded  by  contract.  This 
is  the  only  example  adduced  in  the  passage  which  I  have 
copied,  to  support  or  illustrate  the  proposition.  And,  in 
cases  of  that  class  (and  also  of  some  other  classes),  the 
proposition  holds  universally.  Or  (speaking  more  accu- 
rately) the  proposition  holds  universally  in  cases  of  that 
dass,  if  we  look  exclusively  at  the  doctrine  of  the  Soman 
Lawyers  with  regard  to  the  essentials  of  the  tradition. 

Their  doctrine  seems  to  be  this : 

The  tradition  is  not  suflScient  to  pass  an  irrevocable 
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right,  unless  the  preceding  contract  bind  the  alienor,  and 
therefore  impart  to  the  alienee ^'mt  ad  rem.  In  other  words, 
the  tradition  is  not  sufficient  to  pass  the  right  irrevocably, 
unless  the  preceding  contract  amount  to  **  Justus  titulps '' : 
**  Htulm  ad  trnnsferenduni  <lominiuni  habUis''  Accordingly, 
every  acquisition  by  delivery,  made  in  pursuance  of  a  con- 
tract, is  divisible  into  //^?o  degrees :  a  mode  of  acquisition  Bud 
a  title  to  acquire. 

But,  according  to  other  systems  (as,  for  instance,  the 
English),  acquisition  by  tradition  or  delivery,  made  in  pur- 
suance of  a  contract,  is  not  a/toays  divisible  into  those  dis- 
tinct degrees. 

Take  the  following  example  : 
.  You  sell  me  a  house  or  field.  The  contract,  however, 
18  not  reduced  into  writing,  and  therefore  is  void  by  the 
Statute  of  Frauds.  But  though  you  are  not  obliged  to  per- 
form the  contract,  you  convey  the  house  or  field,  agreeably 
to  the  terms  of  the  contract,  by  livery  or  feoffment. 

Now,  here,  I  acquire  the  subject  through  tradition  pre- 
ceded by  contract.  But  yet  it  were  impossible  to  split  the 
entire  acquisition  into  a  mode  of  acquisition  and  a  title  to 
acquire.  The  acquisition  in  this  instance,  like  that  by 
occupation,  is  a  simple  and  indivisible  incident.  In  conse- 
quence of  the  livery  and  feoffment,  I  acquire  an  indefeasible 
right  in  or  over  the  subject :  dominiwn^  or  jus  in  rem, 
which  is  not  revocable  by  you.  But  my  right  commences 
at  the  moment  of  the  acquisition.  Before  the  acquisition, 
/  am  not  invested  with  Jus  ad  rem,  nor  is  there  a  corre- 
sponding obliya/ion  incumbent  upon  you.  There  is  not  the 
shadow  of  ** Justus  titulus  '*  from  the  beginning  to  the  dose 
of  the  transaction. 


The  exceptions  which  I  have  mentioned  are  amply  suffi- 
cient to  demonstrate,  that  every  acquisition  of  Jus  in  rem 
18  not  divisible  into  a  mode  <^  acquisitiam  and  a  preceding 
title  to  acquire. 
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There  is,  however,  a  class  of  cases,  which  will  also  serve 
to  demonstrate  the  same  truth,  and  which  I  am  desirous  of 
noticing  for  another  reason :  namely,  that  they  somewhat 
obscure  that  strong  line  of  demarcation,  by  which  "  jus  in 
rein**  is  separated  from  "jus  in  personam**  and  which 
should  be  seized  distinctly  by  every  student  of  law  who 
aspires  to  master  its  principles. 

Rights  in  rem  sometimes  arise  from  incidents  which  are 
styled  contracts.  The  meaning  of  which  seeming  contra- 
diction, is  this :  that  the  incidents  in  question  wear  a  double 
aspect,  or  are  followed  by  a  twofold  effect.  To  one  pur- 
pose, an  incident  of  the  sort  gives  "jus  in  personam** 
and,  therefore,  is  a  contracts  to  another  purpose,  it  gives 
"jus  in  rem**  and,  therefore,  is  a  conveyance.  In  a  word, 
the  incident  combines  the  properties  of  a  contract  and  a  con- 
veyance ;  but,  by  one  of  those  ellipses  which  are  at  once  so 
commodious  and  so  perplexing,  it  is  styled,  briefly,  "  a  con* 
tract:* 

In  the  cases  which  I  have  now  mentioned,  the  incident 
combines  the  properties  of  a  contract  and  a  conveyance,  and 
is  styled  a  contract  simply  for  the  sake  of  brevity.  In  other 
cases,  the  so-called  contract  is  a  pure  conveyance  or  transfer, 
and  is  styled  a  contract  by  a  mere  abuse  of  language,  and 
through  a  confusion  of  ideas  which  are  utterly  disparate  and 
distinct. 

Take  the  following  examples  of  these  several  cases :  viz. 
the  cases  wherein  the  incident  is  styled  a  contract  by  an  el- 
lipse ;  and  the  cases  wherein  the  incident  is  styled  a  contract 
by  a  solecism. 

According  to  English  Equity  (i .  e.  according  to  the  Law 
which  certain  of  our  Courts  administer),  a  sale  and  purchase, 
although  it  is  styled  a  contract^  imparts  to  the  buyer,  with- 
out more,  dominion  or  "  jos  in  rem.**  In  the  technical  lan- 
guage of  the  system, ''  what  is  agreed  to  be  done  is  consi- 
dered as  done."    The  sabject  of  the  sale  is  his,  as  against 
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the  seller  specially ;  and  the  subject  is  also  his,  as  against 
the  world  at  large.  The  only  interest  in  the  subject,  which 
remains  to  the  seller,  is  a  right  " in  re  alicna* :  a  mortgage 
or  lien  expressly  or  tacitly  created,  to  the  end  of  securing 
the  equivalent  for  which  he  has  aliened. 

But,  according  to  the  antagonist  system  which  is  styled 
preeminently  JjOw,  a  sale  and  purchase,  without  more, 
merely  imparts  to  the  buyer  "jus  ad  rem."  The  seller  is 
obliged  by  the  sale  to  transfer  the  subject  to  the  buyer,  and, 
in  case  he  break  his  ohU(jation  by  refusing  or  neglecting  to 
transfer,  the  buyer  may  sue  him  on  the  breach,  and  recover 
compensation  in  damages.  But  that  is  the  extent  of  the 
right  which  the  sale  imparts.  The  property  or  dominion  of 
the  subject  still  resides  in  the  seller,  and,  in  case  he  convey 
the  subject  to  a  third  person,  the  property  or  dominion 
passes  to  the  alienee. 

Now,  if  the  antagonist  Law  were  fairly  out  of  the  way, 
the  right  of  the  buyer,  according  to  Equity,  would  staud 
thas.  Unless  the  seller  refused  to  deliver  the  subject,  and 
the  buyer,  iu  that  event,  were  satisfied  with  his  right  to 
compensation,  the  sale  and  purchase,  though  styled  a  con- 
tracts  would  give  him  completely  and  absolutely  dominion 
or  "jus  in  rem.*'  He  could  vindicate  ox  recover  the  subject 
as  against  the  seller  himself,  and  as  against  third  persona 
who  might  happen  to  get  the  possession  of  it.  The  so- 
•tyled  contract  would  amount  to  a  perfect  conveyance. 

But,  by  reason  of  the  dominion  or  property  which  re- 
mains to  the  seller  at  Law,  the  sale  and  purchase,  even  in 
Equity,  is  still  imperfect  as  a  conveyance.  In  order  that 
the  dominion  of  the  buyer  may  be  completed  in  every  di- 
rectioD,  something  must  yet  be  done  on  the  part  of  the 
seller.  He  must  pass  his  leyal  interest  in  leyal  form.  He 
most  convey  the  dominion  or  property,  which  still  resides 
io  him  at  Law,  according  to  the  mode  of  conveyance,  which 
Law,  in  its  wisdom,  exacts. 
To  this  special  intent  or  purpose^  the  buyer,  even  in 


i  • 


204  TABLBS    AND   NOTES. 

Equity,  has  merely  "jus  in  personam '*  Or  (borrowing  the 
language  of  the  Roman  Lawyers)  the  subject  of  the  sale, 
even  in  Equity,  "  continues  in  obligationey 

Speaking  gencrallyy  the  buyer,  in  contemplation  of 
Eq\uty,  has  dominion  or  ."jus  in  rem''  And,  speaking 
generally^  the  sale,  in  Equity,  is,  therefore,  a  conveyance. 

But,  to  the  special  intent  or  purpose  which  is  mentioned 
above,  the  buyer  has  "jus  in  personmn!'  Or  (changing 
the  shape  of  the  expression)  the  seller  remains  obliged. 
This  right  in  personmn  certam^  and  this  corresponding  oUi- 
gaiion^  Equity  will  enforce  in  specie.  And,  in  respect  of 
this  right  in  personam^  and  of  this  corresponding  obligation^ 
the  sale,  even  in  Equity,  is,  properly,  a  contract. 


According  to  the  lloman  Law,  dominium  or  Jus  in  rem  is 
not  transfeiTcd  by  tradition,  unless  it  be  preceded  by  con- 
tract, or  by  other  tituius.  "  Nunquam  enim  nuda  traditio 
transfert  dominium :  sed  ita ;  si  venditio,  aut  alia  justa 
caussa  prsecesserit,  propter  quam  traditio  sequeretur/' 

And,  conversely,  dominion  or  Jus  in  rem  is  not  transferred 
by  contract,  unless  it  be  followed  by  tradition.  "  Tradi- 
tionibus  et  usucapionibus,  non  nudis  pactis,  dominia  rerum 
transferuntur/' 

This  rule  or  maxim  had  been  imported  from  the  Roman, 
into  the  French  Law  :  And  it  formed  a  portion  of  the  latter 
to  the  time  of  the  Revolution.  A  contract  to  deliver  a  thing 
(or  to  pass  a  right  in  rem),  imparted  to  the  obligee  "jus  ad 
rem,"  or  imposed  upon  the  obligor  an  obligation  to  transfer 
or  convey.  But  dominion  or  "jus  in  rem**  was  not  ac- 
quired by  the  former,  till  the  contract  to  pass  the  right  was 
.  completed  by  consequent  tradition. 

''  Dans  Tancienne  jarisprudence,  pour  qu'mne  obligation 
transmit  la  propriete,  elle  devait  etre  suivie  de  la  tradition. 
Celui  qui  achetait  una  maison,  par  exemple,  n'en  devenait 
proprictaire  que  da  momeot  ou  la  maison  lui  etait  livree ; 

/ 


TABLES   AND   XOTE8.  205 

si  elle  etait  livrce  a  une  autre  person ne,  c'ctait  cette  per- 
sonne  qui  Tacquerait.  L  obligation  n'etait  alors  qu'un  litre 
pour  se  faire  donner  la  propricte  ;  le  moifen  Jacquerir  cette 
propricte  ctait  la  tradition."— (See  "  Code  Civil  cxplique 
par  scs  motifs  et  par  des  exeniples,"  par/.  A.  Bogron^  Avo- 
cat  aux  ConseiU  du  Roi  et  a  la  Cour  de  Cassation :  Paris, 
1826.     Note  by  M.  Rogron,  to  Article  711.) 

But,  according  to  the  Code  which  now  obtains  in  France, 
the  dominion  of  a  subject,  belonging  to  the  class  of  immove- 
ables,  passes  to  the  buyer  by  the  so-called  conlract.  Or  (in 
the  exquisitely  absurd  language  of  the  Code  and  its  Com- 
mentators) the  right  in  rem  passes  to  the  buyer  by  the 
obligation  which  the  contract  creates. 

"  La  propriete  des  biens  s'acquiert  et  se  transmet  par 
succession,  par  donation  entre-vifs  ou  testamentaire,  et  par 
Teffet  des  oUigationsr  (Code  Civil,  Article  711.)— "Au- 
jourd'hui  on  pent  avoir  la  propriete,  c'est-a-dire  le  droit  de 
posseder,  quoi  qu'on  ne  possede  pas  reelleroent.  Aussi  est- 
elle  transmise  par  la  seule  force  de  V obligation^  sans  qu'il 
soit  necessaire  qu'il  y  ait  eu  tradition.'*  (Note  to  Article 
71 1 ,  by  M.  Rogron,) 

"  L'obligation  de  donner  eraporte  celle  de  livrcr  la  chose,'* 
etc.     (Code  Civil,  Article  1 136.) 

'^  L'obligation  de  livrer  la  chose  est  parfaite  par  le  seul 
consentement  des  parties  contractantes.  Elle  rend  le  crean- 
cier  (t.  e.  the  obligee)  proprietaire**  (Code  Civil,  Article 
1138.) — '' Ainsi  I'obligation  doune  au  creaucier  le  droit  sur 
la  chose,  jfis  in  re ;  et,  par  suite,  faction  reelle,  ou  reven- 
dication :  c'est-a-dire,  le  droit  de  forcer  tout  detenteur  de  la 
chose  qui  nous  appartient  a  nous  la  rendre."  (Note  to 
Article  1138,  by  M.  Rogron) 

**  Les  effets  de  robligatioo  de  donner  oa  de  livrer  mi  tw- 
meuUe^  sont  r^les  au  titre  de  la  yente  et  aa  titre  des  pri- 
vileges et  hypotheques."    (Code  Civil,  Article  1140.) 

''  La  vente  est  une  convention  par  laqueUe  I'un  9oUi^ 
a  livrer  une  chose,  et  I'autre  a  la  payer."  (Code  Civil, 
Article  1582.) 
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"  La  vente  est  parfaite*  entre  les  parties,  et  la  prcpriete 
est  acquise  de  droit  a  Tacheteur  a  Tegard  dii  vendeurf  dcs 
qu'on  est  convenu  de  la  chose  et  du  prix,  quoique  la  chose 
n*ait  pas  encore  etc  livree  ni  le  prix  payc/'     (Code  Civil, 
-  Article  1583.)—*  "  Parfaite.     Cette  disposition  est  la  con- 
sequence de  Tarticle  711,  portant  que  la  proprietc  est  trans- 
feree par  I'efFet  dcs  obligations ;  c'est-a-dire  sans  qu'il  soit, 
comme  autrefois,  besoin  de  tradition."     (Note  to  Article 
1588,  by  M.  Rogron,) — f  "-^  Vegard  da  vendeur.     Mais 
non  a  legard  des  tiers  qui  peuvent  avoir  sur  la  chose 
vendue  des  droits  ojiterieurs  a  la  vente.     Par  exemple,  si  le 
.  vendeur  n'etait  pas  veritable  proprietaire  de  la  chose,  celui 
auquel  elle  appartient  conserverait  le  droit  de  la  revendi- 
(  quer/'     (Note  to  Article  1583,  by  M.  Rogron.) 

If,  then,  the  subject  of  the  sale  belong  to  the  class  of  uii- 
mavealdes^  dominion  or  **  jus  in  rem  "  passes  from  the  seller 
to  the  buyer  independently  of  tradition.     But,  if  the  sub- 
I  ject  be  moveable^  the  buyer,  without  tradition,  has  merely 

[  ''  jus  ad  rem/'     He  has  no  right  to  the  subject  against  a 

third  person,  unless  the  third  person  be  in  nialdfide^  or  has 
gotten  possession  of  the  subject  with  notice  of  the  buyer's 
titulus. 

**  Si  la  chose  qu'on  s'est  oblige  de  donner'bu  de  livrer  a 
deux  perwnnes  succesHvement  est  purement  mobiliere,  celle 
des  deux  qui  enaete  mise  en  possession  reeileest  preferee,  et 
en  demeure  proprietaire,  encore  que  son  titre  soit  posteriear 
en  date ;  pourvu  toutefois  que  la  possession  soit  de  bonne 
foi."  (Code  Civil,  Article  1141.) — "Je  vous  vends  ma 
montre:  d'apres  le  principe  consacre  dans  les  articles  711 
et  1188,  vous  en  devenez  a  Tinstant  proprietaire,  bien  que 
je  ne  vous  Taie  pas  livree.  Cependant  je  la  vends  demain 
a  Pierre,  et  je  la  lui  livre :  elle  doit  lui  rester,  car  il  a  cte 
mis  en  possession  reelle.  Ainsi,  en  roaticre  de  meubles,  la 
tradition  est  encore  necessaire  pour  transferer  la  prcpriete. 
Cette  exception  au  principe  general  est  basee  sur  la  circu- 
vlation  des  meubles^.qiii  peuvent  passer,  dans  le  meme  jour. 
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dans  vingt  mains  diffcrentes ;  et  sur  la  necessite  de  preve* 
nir  les  circuits  d'actions  ct  les  nombreux  proces  qui  en  rd- 
ralteraient."     (Note  to  Article  1141,  by  M.  Itoffron,) 

Now,  according  to  the  Articles  of  the  Code  which  I  have 
copied  and  collated  above,  the  actual  Law  of  France,  witli 
regard  to  the  matter  in  consideration,  would  seem  to  stand 
thus. 

If  the  subject  of  the  sale  be  moveable^  the  sale,  when 
unaccompanied  by  tradition,  is,  properly,  a  contract.  The 
buyer  has  "jus  ad reiny  but  not  "  jus  in  rem'*  He  has  a 
Tight  to  the  subject  of  the  sale  as  against  the  seller  specially, 
but  he  has  no  right  to  the  subject  as  against  the  world  at 
large.  There  is  room  for  the  distinction  between  contract 
and  conveyance :  between  ti/te  to  acquire  and  9no€le  of  acquis 
mtion. 

But,  in  case  the  subject  of  the  sale  belong  to  the  class  of 
immoveables^  the  sale,  though  .unaccompanied  by  tradition, 
is,  properly,  a  conveyance.  The  sale  imparts  to  the  buyer 
dominion  or  Jus  in  rem;  and  it,  therefore,  gives  him  a  right 
to  vindicate  or  recover  the  subject  from  any  who^ay  be  in 
the  possession  of  it.  There  is  no  room  for  the  distinction 
between  contract  and  conveyance :  between  title  to  acquire 
and  mode  of  acquisition.  There  is  no  room  for  "Justus 
iitulusi'  ** 'yx^Xxi  caussa /*  "justum  initium."  For  this  sup- 
poses an  acquisition  to  which  it  is  the  prelude:  And  the 
buyer  acquires  the  subject,  by  the  sale  itself,  as  completely 
as  he  can  acquire  it.  He  ias  the  dominion  of  the  subject, 
altho\igb  he  has  not  the  possession :  And,  by  exercising  a 
right  of  action  annexed  to  his  dominion,  he  may  get  the 
possession  if  he  will. 

In  a  word,  the  right  which  belongs  to  the  buyer,  accord- 
ing to  the  French  Code,  is  the  right  which  would  belong  to 
bim,  according  to  English  JSquiiy,  if  the  system  were  not 
embarrassed  by  the  conflicting  provisions  of  Law. 

To  style  the  sale  a  contract,  is  a  gross  solecism.  It  is» 
however,  a  solecism  which  may  be  imputed  to  the  Roman 
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Jjawyers ;  and  with  which  it  were  not  candid  to  reproach 
the  Authors  of  the  Cgde. 

But  when  they  talk  of  obligatiom  as  imparting  dominion 
or  property,  they  talk  with  absurdity  which  has  no  example, 
and  which  no  example  could  extenuate.  If  they  had  un- 
derstood the  system  which  they  servilely  adored  and  copied, 
they  would  have  known  that  obligation  excludes  the  idea  of 
dominion :  that  it  imparts  to  the  obligee  "  jus  in  personam** 
and  ''jus  in  personam**  merely.  This  is  its  essential  dif- 
ference :  Tliis  is  the  very  property  which  gives  it  its  being 
and  its  name.  ''  Obligationum  enim  substantia  non  in  eo  con- 
sistit  ut  aliquod  nostrum  facial,  sed  ut  alium  nobis  obsirin^ 
gat  ad  dandum  aliquid,  vel  faciendum,  vel  pruestandum." 

There  are,  indeed,  purposes,  as  to  which  the  sale  is  a  con- 
tract ;  and,  in  respect  of  which,  it  is  justly  styled  a  contract 
For  example :  The  seller  is  obliged  by  the  sale  to  deliver 
the  subject  to  the  buyer  agreeably  to  their  common  inten- 
tion. And,  in  case  it  be  not  delivered  agreeably  to  that 
common  intention,  the  buyer  may  sue  the  seller  for  breach 
of  the  obligation,  and  recover  compensation  in  damages. 
Code  Civil,  Article  1146  et  seq.  But  the  dominion  or  jns 
in  rem  which  the  sale  imparts  to  the  buyer,  is  not  a  right 
answering  to  an  obligation  speciallg  incumbent  upon  the 
seller.  Considered  as  imparting^  dominion,  the  sale  is  a 
conveyance  ;  and  it  cannot  be  styled  a  contract,  without  an 
impropriety  in  speech. 


According  to  the  Roman  Law,  jus  in  rem  is  not  trans- 
ferred by  contract,  unless  the  contract  be  followed  by  tradi- 
tion or  delivery.  But  to  this  general  principle  there  are  uu- 
m^t>U8  exceptions.  For  example :  An  kypotheca  or  mort- 
gage is  soffidently  created  by  pact^  although  the  subject 
be  not  delivered,  but  remain  in  the  possession  of  the  mort- 
gagor. In  other  words,  the  intention  to  create  the  mort- 
gage, expressed  orally  or  ia  writing,  imparts  to  the  mort- 
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gtLgeeJus  in  re  aliend.     The  expression  of  this  intention  on 
the  part  of  the  mortgagor,  is  styled  a  pact  or  convention. 
But,  though  it  is  adjected  to  a  convention,  it  is  not  a  con- 
vention of  itself.     Imparting  to  the  mortgagee  jus  in  rem 
it  is,  properly,  a  conveyance. 

The  confusion  of  contract  and  conveyance^  by  elliptical  or 
improper  expression,  is  one  of  the  greatest  obstacles  in  the 
way  of  the  student.  And,  labouring  to  clear  it  up  by  apt 
and  perspicuous  examples,  1  have  wandered  at  some  length 
from  the  subject  which  I  am  directly  considering.  I  now 
revert  to  that  subject,  and  dismiss  it  with  the  following 
remark : — 

Wherever  jus  in  rem  is  acquired  by  a  so-styled  contract, 
the  acquisition  is  not  to  be  distinguished  into  titulus  and 
modus  acquirendi.  That  which  might  be  titulus,  supposing 
there  were  room  for  the  distinction,  transfers  the  jus  in  rem 
as  completely  as  it  can  be  transferred. 

2.  It  is  not  true  (as  Ueineccius  and  others  have  assumed), 
that  every  title  to  the  acquisition  of  "jus  in  rem  J'  consists 
of  some  incident  imparting  ''jus  in  personam,'*  and,  therefore, 
imposing  an  obligation  upon  a  person  or  persons  determinate. 

As  I  have  remarked  above,  there  are  two  cases,  and  only 
two,  wherein  title  to  acquire  and  mode  of  acquisition  are 
expressly  distinguished  and  opposed  by  the  Roman  Law- 
yers themselves  :  viz.  the  case  of  tradition  and  the  case  of 
umcapion.  Where  ''  jus  in  rem**  is  acquired  by  tradition, 
the  acquisition  is  divisible  into /t/ic/ir^  and  modus  acquirendi  : 
The  titulus  being  always  an  incident  imparting  "jus  in  per- 
sonam** and,  therefore,  imposing  an  obligation.  Where 
''jus  in  rem**  is  acquired  by  usucapion,  the  acquisition  is 
divisible  in  the  like  manner :  The  titulus  being  commonly  an 
incident,  or  commonly  supposing  an  incident,  of  the  like 
quality  or  effect. 

But  the  difference  between  title  to  acquire  and  mode  of 
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acquisition  is  not  confined  to  the  two  cases  wherein  the 
Roman  Lawyers  have  expressly  taken  the  distinction. 

Wherever  the  acquisition  is  divisible  into  two  distinct 
events,  we  may  find  it  necessary  to  distinguish  them,  and 
to  mark  them  with  distinguishing  names.  And,  in  every 
case  of  the  kind,  we  may  mark  them,  if  we  will,  with  the 
names  which  are  now  in  question.  We  may  style  the  fact 
or  event  with  which  the  acquisition  begins,  the  title  to  acquire. 
We  may  style  the  fact  or  event  by  which  the  acquisition  is 
completed,  the  fnode  of  acquisition.  We  may  say  that-  the 
latter  is  i\\e  proximate  cause  of  the  right,  or  is  that  through 
which  the  right  is  immediately  acquired.  We  may  say  that 
the  former  is  the  remote  cause  of  the  right,  or  is  (hat 
through  which  the  right  is  acquired  mediately.  We  may 
style  the  former  the  titulus,  initium^  or  caussa,  to  which  the 
latter  is  indebted  for  its  investitive  operation  or  effect. 

Now  the  cases  wherein  the  acquisition  is  divisible  into 
two  events,  and  wherein  we  may  find  it  necessary  to  distin- 
guish those  distinct  events,  are  numerous.  And*,  in  many 
of  these  numerous  cases,  the  fact  or  event  with  which  the 
acquisition  begins,  is  not  a  fact  or  event  imparting  Jus  in 
^personam. 

I  will  try  to  illustrate  these  positions  by  simple  and  plain 
examples. 

The  cases  wherein  usucapion  most  frequently  obtains,  are 
those  which  I  have  mentioned  above  :  viz.  cases  of  aliena- 
tion by  tradition  or  delivery,  without  right  on  the  part  of 
the  alienor.  And,  in  these  cases,  the  titulus  consists  d  an 
incident  imparting  jim  in  personam. 

But  usucapion  sometimes  obtains  without  an  incident  of 
the  sort,  and  is  nevertheless  distinguished  by  the  Roman 
Lawyers  themselves  into  title  and  nunie  of  acquisition.  For 
instance,  In  case  I  occupy  a  subject  which  I  believe  to  be 
res  nuUims,  bat  which»  in  truth,  belongs  to  another  person, 
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I  acquire  the  subject  (after  a  certain  interval)  by  continued 
and  undisturbed  possession.  Now  here  the  acquisition  is 
divisible  into  mode  of  acquisition  and  iiUe^  and  yet  there 
is  uo  incident  creating  an  obligation.  My  continued  and 
undisturbed  possession  constitutes  the  mode  of  acquisition. 
My  seisin  or  apprehension  of  the  subject  animo  mihi  kaben* 
di^  coupled  with  my  belief  at  the  time  that  the  subject  is 
re9  nuliius,  constitute  my  title  to  acquire.  Without  appre- 
hension or  seisin  accompanied  by  bona  fides ^  no  usucapion 
obtains.  Consequently,  the  apprehension  bond  fide  is  the  re- 
mote cause  of  the  right,  although  the  subsequent  |)Ossession 
is  the  proximate  or  direct. 

Restricting  the  distinction  in  question  as  the  Roman  Law- 
yers have  restricted  it,  an  obligation  is  not  created  by  every 
title  to  acquire.  (Vide  Dig.  lib.  xU.  tit.  3, 4,  5,  6,  7,  8,  9. 
et  10.) 

Succession  ab  intestato,  according  to  the  Roman  Law,  is 
governed  in  different  cases  by  different  principles. 

In  certain  cases,  the  heir  acquires  the  heritage  ipso  jure : 
that  is  to  say,  he  acquires  the  heritage,  without  an  act  of  his 
own,  at  the  moment  of  the  intestate's  decease.  To  borrow 
an  expressive  phrase  from  the  old  French  Law,  "le  mort 
saisit  le  rj/*."  If  the  beir  survive  the  intestate  a  single  in- 
stant, the  heritage  vests  in  the  former  and  devolves  to  his 
own  representative. 

In  other  cases,  the  acquisition  of  the  heritage  commences 
at  the  death  of  the  intestate,  but  is  completed  by  the  ac- 
ceptance of  the  heir.  At  the  moment  of  the  intestate's 
decease,  he  has  jus  hereditalem  adeundi :  But  he  actually 
acquires  the  heritage  heredilatem  adeundo.  At  the  moment 
of  the  intestate's  decease,  he  has  jus  delatum :  But  until  he 
signifies  his  acceptance  expressly  or  tacitly,  be  has  not  jus 
acqumtum.  If  be  die  without  acceptance,  his  right  (gene- 
rally speaking)  is  not  transmitted  to  his  representative,  but 
the  party  who  takes  the  heritage  takes  it  as  heir  to  the 
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intestate.  The  principle  by  wliich  the  transmission  is  here 
determined,  is  analogous  to  a  principle  ("  seisina  facit  stu 
pitcm  ")  which  obtains  in  our  Law  of  Descents. 

Now  where  the  acquisition  of  the  heritage  is  completed 
by  the  acceptance  of  the  heir,  the  facts  or  events  which  con- 
stitute the  acquisition  must  be  divided  into  two  parcels. 
And  these  we  may  style,  if  we  will,  tiiidiis  and  modu^  ac- 
quirendi.  For,  if  we  understand  that  distinction  as  the 
Roman  Lawyers  understood  it,  it  will  hold  in  every  case 
wherein  the  acquisition  is  gradual^  provided  the  degrees  be 
two,  and  be  perfectly  distinct  from  one  another.  In  the 
widely  differing  cases  wherein  they  took  the  distinction, 
there  must  be  some  common  circumstance  to  which  the  dis- 
tinction may  be  referred :  And  the  only  common  circum- 
stance which  I  am  able  to  discover,  is  the  divisibility  of  the 
entire  acquisition  into  two  distinct  degrees. 

Supposing  we  take  the  distinction  in  the  case  immediately 
before  us,  the  terms  will  apply  thus : 

The  liiulus  consists  of  the  facts  whereby  the  right  is  de^ 
f erred:  namely,  the  intestacy,  the  death  of  the  intestate,  the 
survivorship  of  the  heir,  and  his  relation  to  the  deceased. 
The  modus  acquirendi  consists  of  the  event  whereby  the  ac- 
quisition is  completed :  namely,  the  acceptance  of  the  right 
which  is  deferred. 

3.  It  follows  from  what  has  preceded,  that  apprehension 
or  seisin,  consequent  upon  tradition  or  delivery,  is  not  inva- 
riably an  ingredient  in  the  acq\iisition  of  jus  in  retn. 

In  various  cases  of  usucapion,  and  also  in  the  case  of  oc- 
cupaiion,  the  subject  is  not  apprehended  in  consequence  of 
tradition.  And  where  the  right  is  acquired  by  a  so-styled 
caniraci,  the  possession  of  the  subject  frequently  continues 
with  the  party  by  wliom  the  right  is  conveyed. 

The  acquisition  of  the  heritage  by  the  heir,  is  equally  in 
point.  Whether  he  acquire  by  testament  or  in  consequence 
of  intestacy,  ipso  jnre  or  kereditatem  adeundo,  he  acquires 
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without  tradition  and  without  apprehension.  So  completely 
foreign  is  apprehension  to  the  acquisition  of  the  heritage  as 
a  whole,  that,  though  that  general  acquisition  gives  him  the 
right  of  vindication,  it  gives  him  none  of  the  remedies  which 
are  founded  upon  the  rif/ht  of  possession.  By  the  acquisi- 
tion of  the  heritage  as  a  whole,  he  acquires  the  dominion  of 
the  single  or  several  things  which  are  constituent  parts  of 
the  heritage.  By  virtue  of  that  general  acquisition,  he  can 
vindicate  any  of  those  things  against  any  who  may  detain  it 
from  him.  But  until  he  obtains  the  possession  by  a  distinct 
act  of  apprehension,  he  is  unable  to  recover  it  by  any  of 
those  interdicts  which  are  purely  possessory  remedies. 

Acquisition  by  mancipation  is  commonly  in  the  same  pre- 
dicament, if  the  subject  of  the  conveyance  be  immovable 
( — •pr€edium).  There  is  no  tradition  of  the  subject  on  the 
part  of  the  alienor,  no  apprehension  of  the  subject  on  the 
part  of  the  alienee.  The  conveyance  imparts  to  the  latter 
the  dominion  of  the  absent  pradium^  and  gives  him  that 
right  of  vindication  which  dominion  or  property  supposes. 
But  it  gives  him  none  of  the  remedies  which  are  purely 
possessory.  Before  he  can  exercise  these  in  reference  to  the 
*6abject  of  the  mancipation,  he  must  acquire  the  actual  pos- 
session, with  the  consequent  jus  possessionis,  by  a  distinct 
act  of  apprehension. 

Here  I  close  my  remarks  upon  "  tifulu^  et  modus  acqui- 
rendi.'*  I  have  insisted  upon  this  celebrated  distinction  at 
considerable  length,  for  the  purpose  of  dispelling  the  dark- 
ness cast  upon  the  Roman  Law  by  the  current  though  false 
theory  which  I  have  stated  and  examined  above.  I  am  con- 
vinced by  my  own  experience,  that  few  of  the  difficulties, 
inherent  in  the  study  of  the  system,  equal  the  difficulties 
induced  upon  it  by  that  groundless  and  absurd  conceit. 

Before  I  proceed  to  the  matter  of  the  ensuing  note,  I 
will  briefly  interpose  a  remark  suggested  by  the  subject  of 

the  present. 
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By  English  Lawyers,  and  even  by  English  Conveyancers, 
"  litle  "  is  often  used  as  if  it  were  synonymous  with  "  righiy 
But  when  it  is  used  correctly,  it  signifies  the  fact,  simple  or 
complex,  through  which  the  party  entitled  was  invested  with 
a  right : — the  means  by  which  he  acquired  it.  In  a  word, 
**  title'*  is  synonymous  with  '*  investitive  fact  or  event." 

Tradition  and  usucapion  are  the  only  cases  wherein  the 
Roman  Lawyers  employ  the  term  "  title  "  to  signify  an  in- 
vestitive fact.  And,  in  those  two  cases,  it  is  not,  properiy 
speaking,  the  name  of  an  investitive  fact,  but  it  denotes  a 
constituent  part  of  a  complex  investitive  fact.  It  denotes 
the  fact  by  which  the  acquisition  begins,  as  contradistin- 
guished from  the  fact  by  which  the  acquisition  is  completed. 
And,  on  the  other  hand,  **  mode  of  acquisition,''  as  used  in 
those  cases,  loses  its  usual  import.  It  is  not  synonymous 
with  "  investitive  fact,"  but  it  denotes  a  constituent  part  of 
a  complex  investitive  fact.  It  denotes  the  fact  by  which  the 
acquisition  is  completed,  as  contradistinguished  from  the 
fact  by  which  the  acquisition  begins. 

The  entire  fact,  simple  or  complex,  through  which  the 
party  entitled  was  invested  with  a  right,  is  styled  in  the 
language  of  the  Roman  Law,  **  modus  sive  caussa  acqui- 
rendi,"  ''species  sive  genus  acquisitionis,"  or,  simply  and 
briefly,  ''acquisition 

Consequently,  the  "  title  "  of  the  English,  and  the  *'  modus 
sive  caussa  acquirendi "  of  the  Roman  Law,  are  synonym- 
ous names.  Each  of  them  is  equivalent  to  "  investitive  fact 
or  event:" — the  term  which  has  been  suggested  by  Mr. 
Bentham. 

"  Title  "  is  sometimes  used  by  the  English  Lawyers  in  a 
meaning  which  is  somewhat  different.  Properly  speaking, 
the  Vendor's  title  merely  consists  of  the  fact  by  which  his 
right  was  acquired.  But  the  so-called  title  which  he  sub- 
mits to  the  inspection  of  the  Purchaser,  usually  embraces 
more :  viz.  all  such  other  titles  as  may  elucidate  the  quality 
of  his  own,  or  may  show  the  extent  of  the  right  which  he 
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aflTects  to  transfer.    (See  Sugden's  Law  of  Vendors,  etc., 
ch.  vii.) 

[^Ott  5.] — ''Jus  Reale  sive  Jura  Realia"  ct  *Vi« 
Personale  sive  Jura  Personalia  :" 

In  the  language  of  modern  Civilians,  and  in  the  language 
of  the  various  systems  which  are  offsets  from  the  Roman 
Law,  rights  availing  against  persons  universal/y  or  generally, 
and  rights  availing  against  persons  certain  or  dlei^rfumate, 
are  not  unfrequently  denoted  by  the  distinctive  names  of 
•'jus  reale**  and  "jus personale  :**  The  adjective  reale  being 
substituted  for  "  in  rem  /*  and  the  adjective  personale  for 
**  in  personam.'* 

These  expressions  are  so  ambiguous,  that  the  following 
cautions  may  be  useful  to  the  Student. 

1 .  "  Jus  reale  **  and  "  jus  personale^**  which  signify  rights 
in  rem  and  rights  in  personam^  must  not  be  confounded  with 
"jus  rerum**  and  "jus  personarum :**  i.e.  **law  of  things*' 
and  "  law  of  persons."  (For  the  import  of  these  last-men- 
tioned expressions,  see  above,  Note  2 :  The  Digression  in 
Note  3,  at  C.  b. :  Table  IIL  Note  8 :  and  Table  IV.  Sec- 
tion 2.)  The  law  of  things  and  the  law  of  persons,  arc, 
both  of  them,  conversant  about  riyhts^  real  and  personal. 

2.  The  distinction  of  the  Civilians  between  real  and/?er- 
mmal  rights,  must  not  be  confounded  with  the  distinction 
of  the  English  Lawyers  between  %eal  property  or  interests 
and  personal  property  or  interests.  Real  rights  (in  the 
sense  of  the  English  Lawyers)  comprise  rights  which  are 
personal  as  well  as  rights  which  are  real  (in  Uie  sense  of  the 
Civilians) :  And  personal  rights  (in  the  sense  of  the  former) 
embrace  rights  which  are  real  as  well  as  rights  which  are 
personal  (in  the  sense  of  the  latter).  The  difference  between 
real  and  personal  (as  the  terms  are  understood  by  the  Civi- 
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lians)  is  essential  or  necessary.  It  runs  through  the  En- 
glisb  Law,  just  as  it  pervades  the  Roman  :  Although  it  is 
obscured  in  the  English  by  that  crowd  of  gratuitous  dis- 
tinctions which  darken  and  disgrace  the  system.  But  the 
difference  between  real  and  perwual  (in  the  sense  of  the 
English  Lawyers),  is  accidental.  In  the  Roman  Law,  there 
is  not  the  faintest  trace  of  it. 

In  one  instance,  the  term  real^  as  used  by  the  English 
Lawyers,  l>ears  the  import  which  is  usually  annexed  to  it 
by  the  CiviUans : 

An  agreement  between  parson  and  landowner  discharg- 
ing land  from  tithes,  was  formerly  binding  upon  the  parson 
and  also  upon  his  successors  in  the  cure,  if  made  with  the 
consent  of  the  patron  and  with  the  concurrence  of  the  ordi- 
nary. And  such  an  agreement  was  and  is  styled  "  a  com- 
position reaiy  Why  ?  Because  it  availed  generally  against 
incumbents  of  the  benefice,  and  was  not  simply  binding 
upon  the  parson  who  entered  into  it.  Because,  in  short,  it 
operated  in  rem^  and  not  in  persofiam  merely. 

I  think  that  the  term  real,  as  used  by  the  English  Law- 
yers, bears  the  last-mentioned  import  in  two  or  three  in- 
stances more.  But,  at  this  moment,  I  am  unable  to  re- 
collect them.  And,  speaking  generally,  the  "  real  *'  and  "/vr- 
9onal "  of  the  Civilians,  and  the  "  real "  and  **perwnal "  of 
the  English  Lawyers,  denote  two  distinctions  which  are  com- 
pletely disparate. 

3.  In  the  sense  of  the  Civilians,  "  jus  personate  *'  signifies 
any  right  which  avails  against  a  person  certain  or  against 
persons  certain.  In  the  English  law,  '*personar'  sometimes 
signifies  a  sort  or  species  of  such  rights  :  viz.  those  rigkts 
of  action,  which,  in  the  language  of  the  Roman  Lawyers, 
''  nee  heredibus  nee  in  keredes  competunt :"  which  neither 
]>ass  to  the  persons  who  represent  the  injured  parties,  nor 
avail  against  the  persons  who  represent  the  injuring  parties. 
Iking  limited  to  parties  who  are  directly  affected  by  wrong. 


TABLES    AND   NOTES.  217 

and  only  availing  against  parties  who  are  authors  of  wrong, 
these  rights  of  action  are  styled  by  English  Lawyers  *' per* 
mnud:'  Or  (more  properly)  they  are  said  to  expire  (or  to  be 
extinguished)  with  i\i(i  persons  of  the  injured  or  injuring. 

"  Actio  personalis  moritur  cum  persona,"  is  the  rule  or 
maxim  applied  to  the  rights  in  question.  But,  like  a  thou- 
sand phrases  dignified  with  the  name  of  maxims,  this 
wretched  saw  is  a  purely  identical  proposition.  For  a  j9^- 
rnnal  action  (as  the  term  is  here  understood)  means  a  right 
of  action  which  expires  or  is  extinguished  with  the  party. 

4.  The  servitudes  of  the  Roman  Law  are  of  two  kinds : 
1*.  praedial  or  real  servitudes  ( — "  servitutes  praediorum  sive 
rerum *') :  2^  personal  servitudes  ( — "  servitutes  personarum 
sive  hominum  "). 

Now  ''  rear*  and  **person€dJ*  as  distinguishing  the  kinds 
of  servitudes,  must  not  be  confounded  with  **real'*  and 
**per9onaiy  as  synonymous  or  equivalent  expressions  for 
"  in  rem  *'  and  "  in  personam.*' 

In  a  certain  sense,  all  servitudes  are  real.  For  all  servi- 
tudes are  rights  in  rem,  and  belong  to  that  jjfenus  of  rights 
in  refn  which  subsist  in  re  aliend.  (See  above,  Note  3,  B.  b. : 
Note  4,  A.) 

And,  in  a  certain  sense,  all  servitudes  nre  personal.  For 
servitudes,  like  other  rights,  reside  in  persons,  or  are  enjoyed 
or  exercised  by  persons. 

The  distinction  between  " real "  and  '* personal**  as  ap- 
plied and  restricted  to  servitudes,  is  this  : 

A  real  servitude  resides  in  a  given  person,  as  the  owner 
or  occupier,  for  the  time  being,  of  a  given  prcBdium :  t,e,  a 
given  field,  or  other  parcel  of  land ;  or  a  given  building, 
with  the  land  whereon  it  is  erected.  A  personal  servitude 
resides  in  a  given  person,  without  respect  to  the  ownership 
or  occupation  of  a  pradium.  To  borrow  the  technical  lan- 
guage of  the  English  Law,  real  servitudes  are  t^Mrtenant 
to  /anils  or  messnaffes :  personal  servitudes  are  servitudes  im 
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gross,  or  are  annexed  to  the  persons  of  the  parties  in  whom 
they  reside. 

Every  real  servitude  (like  every  imaginable  right)  resides 
in  a  person  or  persons.  But  since  it  resides  in  the  person 
as  occupier  of  the  given  pradimn,  and  devolves  upon  every 
person  who  successively  occupies  the  same,  the  right  is  as- 
cribed (by  a  natural  and  convenient  ellipsis)  to  ihepradtMm 
itself.  Vesting  in  every  person  who  happens  to  occupy  the 
pradium,  and  vesting  in  every  occupier  as  the  occupier 
thereof,  the  right  is  spoken  of  as  if  it  resided  in  the  pradium, 
and  as  if  it  existed  for  the  advantage  of  that  senseless  or 
inanimate  subject.  The  pr tedium  is  erected  into  a  legal  or 
fictitious  person,  and  is  styled  "  praedium  dotninans** 

On  the  other  hand,  the /?r^£ff»i;i,  against  whose  occupiers 
the  right  is  enjoyed  or  exercised,  is  spoken  of  (by  a  like 
ellipsis)  as  if  it  were  subject  to  a  duty.  The  duty  attach- 
ing upon  the  successive  occupiers  of  the  pradium,  is  ascribed 
to  the  pradium  itself:  which,  like  the  related  pradium,  is 
erected  into  a  person,  and  contradistinguished  from  the 
other  by  the  name  of  "  praedium  servients.*' 

Hence  the  use  of  the  expressions  "  real**  and  "personal** 
for  the  purpose  of  distinguishing  servitudes. 

The  rights  of  servitude  which  are  inseparable  from  the 
occupation  of  pradia,  are  said  to  reside  in  those  given  or 
determinate  things,  and  not  in  the  physical  persons  who 
successively  occupy  or  enjoy  them.  And,  by  virtue  of  this 
ellipsis  and  of  the  fiction  which  grows  out  of  it,  servitudes 
of  the  kind  are  styled  "  servitutes  rerum  '*  or  "  servitates 
reales:*  i.e.  rights  of  servitude  annexed  or  belonging  to 
things. 

The  rights  of  servitude  which  are  not  conjoined  with  such 
occupation,  cannot  be  s{>oken  of  as  if  they  resided  in  things. 
And,  since  it  is  necessary-to  distinguish  them  from  real  or 
prasdial  servitudes,  they  are  styled  '* servitutes personarmm'* 
or  '^  servitutes  personates  /*  i.e.  rights  of  servitude  annexed 
or  belonging  to  persons. 
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[^Ote  0.]     "  Or,  more  generally,  ex  CoiwentioMe.** 

(A.)  Promises  are  distinguished  by  the  Roman  Lawyers 
into  conventions  and  pollicitations.  A  convention  is  defined 
thus— ^///ori^;//  vel  plurium  in  idem  placitum  cotisensus :  Or 
thus — -promissio  ab  altero  data  ab  altera  acceptata.  A  polli- 
citation is  a  promise  not  accepted  by  the  promisee. 

Conventions  are  divisible  into  two  classes.  Some  might 
be  enforced  by  action,  according  to  the  more  ancient  law. 
Others,  according  to  that  law,  could  not  be  enforced  by  ac- 
tion. Conventions  of  the  former  class  are  styled  contracts : 
conventions  of  the  latter  class,  pacts. 

In  consequence  of  rules  introduced  by  the  Praetors,  or  in 
consequence  of  laws  passed  by  the  supreme  legislature,  the 
parties  interested  in  certain  pacts  were  enabled  to  enforce 
them  by  action.  In  other  words,  pacts  of  certain  species 
passed  into  the  class  of  contracts,  but  improperly  retained 
the  name  which  formerly  applied  to  them  with  propriety. 
Pacts  of  other  species  were  not  affected  by  these  changes, 
but  continued  in  their  primitive  state. 

Pacts  which  the  interested  parties  are  enabled  to  enforce 
by  action,  are  distinguished  by  the  Roman  Lawyers  into 
pratorian  and  legitimate :  that  is  to  say,  into  such  as  the 
parties  can  enforce  by  virtue  of  the  Praetorian  edict,  and  such 
as  the  parties  can  enforce  by  virtue  of  acts  of  the  legislature. 

In  the  language  of  the  Modern  Civilians,  pacts  which  the 
interested  parties  are  unable  to  enforce  by  action,  are  styled 
nuda :  i.e.  not  clothed  with  rights  of  action.  Pacts  which 
the  interested  parties  are  enabled  to  enforce  by  action,  are 
styled  man  nuda  or  vestila :  i.e.  clothed  with  rights  of  action. 

It  follows  from  the  preceding  analysis,  that  the  scheme  . 
of  obligations  which  is  given  by  the  Compilers  of  the  Insti- 
tutes wants  an  important  member :  namely,  obligations  ex 
pacta.     If  they  had  been  true  to  their  own  method,  they 
would  not  have  opposed  directlg  to  the  obligations  which 
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arise  from  delicts,  the  obligations  which  arise  from  contracts. 
According  to  that  method,  the  obligations  which  arise  from 
delicts  should  be  opposed  directly  to  the  obligations  which 
arise  from  conventions.  And  these  should  be  divided  into 
two  classes :  viz.  obligations  ex  contractu  and  obligations  ex 
pacto. 

(B.)  The  following  brief  remarks  upon  certain  terms, 
may  save  the  student  much  perplexity. 

(a.)  In  the  language  of  modern  jurisprudence,  **  con^ 
tract**  is  often  synonymous  with  the  "convention**  of  the 
Roman  Lawyers. 

In  the  language  of  the  Roman  Law,  "contract**  denoted 
originally  a  convention  which  may  be  enforced  by  action ; 
but,  in  consequence  of  the  changes  to  which  I  have  ad- 
verted above,  its  import  was  somewhat  narrowed.  It  ceased 
to  denote  generally  a  convention  tohich  may  be  enforced  by 
action^  and  was  restricted  to  conventions  which  the  parties 
might  enforce  by  virtue  of  the  more  ancient  law.  For  the  pacts, 
which,  in  consequence  of  those  changes,  were  clothed  with 
rights  of  action,  were  not  styled  cox\irt\ci^,  although  they  were 
contracts  in  effect.  Consequently,  the  definition,  which,  in 
earlier  times,  applied  exclusively  to  contracts,  applied  in- 
differently, at  a  later  period,  to  contracts  and  obligatory 
pacts. 

In  the  language  of  the  English  Law,  "  contract  **  is  a  term 
of  uncertain  extension.  Used  loosely,  it  is  equivalent  to 
**  convention  **  or  **  agreement**  Taken  in  the  largest  signi- 
fication which  can  be  given  to  it  correctly,  it  denotes  a  con- 
vention or  agreement  which  the  Courts  of  Justice  will  en- 
force. That  is  to  say,  it  bears  the  meaning  which  was  at- 
tached to  it  originally  by  the  Roman  Juris-consults. 

(b.)  In  the  language  of  the  Roman  law,  the  term  "  con- 
vention **  is  synonymous  with  the  term  " agreement**  and 
comprises  the  term  "  contract!* 

In  the  language  of  the  English  Law,  ''  convention  **  or 
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"  covenant "  is  restricted  to  contracts,  and  to  contracts  of  a 
subordinate  ftpecies:  namely,  to  a  species  of  that  species  of 
contracts  which  are  evidenced  by  writing  under  s«d. 

In  the  language  of  the  English  Law,  the  meaning  of 
** bond''  is  not  less  narrow  and  anomalous  than  that  which 
is  attached  to " covenant*'  With  the  Roman  Jurists,  and 
with  the  Modern  Civilians,  '*  vinculum  "  or  *'  bond'*  (agree- 
ably to  its  obvious  meaning)  is  equivalent  to  **  obligation 
With  the  English  Lawyers,  it  denotes  a  unilateral  promise 
evidenced  by  writing  under  seal  and  couched  in  a  peculiar 
form.  Or,  perhaps,  it  rather  denotes  the  writing  by  which 
the  promise  is  evidenced  than  the  promise  or  contract  itself. 

(c.)  Although  **pact "  is  usually  opposed  to  "  contract/* 
it  is  frequently  synonymous  with  "  convention.*'  And  when 
it  is  used  in  this,  its  larger  or  generic  meaning,  it  is  not 
opposed  to,  but  comprises  "  contract." 

In  the  language  of  the  Roman  Jurists,  or  rather  of  the 
Modem  Civilians,  every  pact  or  convention  which  cannot  be 
enforced  by  action  is  styled  nude.  In  the  language  of  the 
English  Lawyers,  the  import  of  nudum  pactum  has  been 
strangely  narrowed.  Instead  of  denoting  generally  agree- 
ments which  cannot  be  enforced,  it  is  restricted  to  agree- 
ments  which  are  void  for  a  special  or  particular  reason: 
namely,  for  want  of  sufficient  consideration.  \ 

(C.)  From  conventions,  contracts,  and  pacts,  I  pass  to 
obligations  ''  qua;si  ex  contractu,"  or  (speaking  more  gene- ' 
rally  and  adequately)  to  obligations  *' quasi  ex  conven- 
tione." 

(a.)  Obligations  quasi  ex  contractu  (or,  rather,  qdi€isi  ex 
conventione)  arise  from  facts  which  are  not  conventions,  and 
which  also  are  not  violations  of  existing  obligations  or  duties. 
In  other  words,  they  are  not  begotten  by  conventions,  nor 
are  they  begotten  by  wrongs. 

The  facts  which  I  am  now  considering  are  not  wrongs, 
and  are  sources  or  causes  of  obligation.     By  this  analogy, 
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and  by  this  analogy  only,  these  facts  are  allied  to  contracts 
and  to  pacts  which  are  contracts  in  eflfect.  And  the  obli- 
gations which  arise  from  these  facts  are  said,  by  reason  of 
this  analogy,  to  arise  "  quasi  ex  contractu,"  or  "  quasi  ex 
conventione."  For,  in  the  language  of  the  Roman  Lawyers, 
analogy  is  commonly  denoted  by  the  adverb  quusi^  or  by  the 
adverb  uti  and  its  derivative  ntUis. 

I  will  try  to  ilhistrate,  by  a  plain  and  brief  example,  the 
propositions  which  I  have  now  stated  in  general  or  abstract 
terms. 

Soluiio  indebiti,  or  the  payment  and  receipt  of  money 
erroneously  supposed  to  be  due,  is  one  of  the  facts  which  I 
am  now  considering. 

The  erroneous  payment  and  receipt  is  a  source  or  cause 
of  obligation,  although  the  transaction  is  not  a  convention, 
and  although  there  is  nothing  in  the  fact  savouring  of  in- 
jury or  wrong.  There  is  no  convention,  inasmuch  as  the 
perfonnoHce  of  an  obUgation  is  the  only  design  of  the  pay- 
ment. There  is  no  wrong,  inasmuch  as  the  party  who  re- 
ceives the  money  believes  that  the  money  is  due.  But  in- 
asmuch as  the  money  is  not  given,  an  obligation  to  retom 
it  attaches  upon  the  party  who  receives  it  from  the  moment 
at  which  it  is  paid. 

He  is  not  obliged  by  convention,  but ''  quasi  ex  convcD- 
tione."  He  is  bound  as  if  hy  convention,  or  he  is  bound 
as  it  were  by  convention.  As  he  would  have  been  obliged 
in  case  he  had  entered  into  a  contract,  so  is  he  actually 
obliged  by  the  fact  which  has  actually  happened. 

And  as  the  fact  which  begets  the  obligation  is  (u  it  were 
a  convention,  so  is  a  breach  of  he  obligation  analogoms  to 
a  breach  of  contract. 

(b.)  The  species  of  quasi-contracts  have  nothing  in  com- 
mon but  this :  namely,  that  they  are  sources  or  causes  of 
obligation ;  that  they  are  not  wrongs ;  and  that  they  are 
not  contracts  or  other  conventions. 

AcccNrdingly,  in  an  excerpt  in  the  Digests  from  the  Res 
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Quotidiana  of  Gaius,  obligations  are  divided  in  the  follow- 
ing manner*.  1st,  obligations  ex  contractu :  2ndly,  obliga- 
tions ex  waleficio :  Srdly,  anomalous  obligations :  t.  e,  obli- 
gations which  are  not  reducible  to  either  of  the  preceding 
classes.  ''  Obligationes  aut  ex  contractu  nascuntur,  aut  ex 
maleficio,  VMiproprio  quodamjure  ex  variis  causarumfffuris** 
Dig.  lib.  xliv.  tit.  7,  frag.  1,  in  princip. 

It  appears  from  otlier  excerpts,  that  anomalous  obhgations 
were  divided  in  the  Res  Quotidians  into  two  classes :  namely, 
obligations  qumi  ex  contractu  and  obligations  quasi  ex  male- 
ficio.  But  all  the  obligations  of  this  last-mentioned  class 
which  I  have  anywhere  happened  to  meet  with,  are  either 
obligations  arising  from  genuine  delicts,  or  are  not  distin- 
guishable from  the  obligations  which  are  styled  "  quasi  ex 
contraciuy  (See  Table  I.  note  7.)  Consequently,  "  ano- 
malous obligations  "  and  "  obligations  qua^  ex  contractu  " 
may  be  considered  equivalent  expressions.  Each  of  them 
denotes  this,  and  this  only :  namely,  that  the  sources  of  the 
obligations  in  question  are  neither  delicts  nor  conventions, 
and  that  the  various  species  into  which  those  obligations 
are  divisible  have  nothing  in  common  excepting  that  nega- 
tive property. 

For  obligations  ex  delicto  or  ex  malefcio,  see  Table  I. 

(c.)  The  consent  of  the  parties  is  of  the  essence  of  a 
contract.  But  this  consent  may  be  manifested  in  different 
ways.  It  may  be  manifested  by  words,  written  or  spoken ; 
or  by  signs  which  are  not  words.  When  it  is  manifested  by 
words,  the  contract  is  styled  express.  When  it  is  manifested 
by  conduct,  or  by  signs  which  are  not  words,  the  contract 
is  styled  implied^  or,  more  properly,  tacit.     In  either  case,  . 

there  is  a  genuine  or  proper  convention.  \ 

But,  in  the  language  of  English  Jurisprudence,  quasi- 
contracts  (t .  e.  sources  of  obligation  which  are  neither  con- 
ventions nor  wrongs)  are  styled  ''implied  contracts,"  or 
**  contracts  which  the  law  implies."  That  is  to  say,  quasi- 
contracts,  and  genuine  though  implied  contracts,  are  denoted 
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by  one  name,  or  by  names  which  are  nearly  alike.  It  is 
scarcely  necessary  to  add,  that  quasi-contracts,  and  implied 
or  tacit  contracts,  are  commonly  or  frequently  confounded 
by  English  Lawyers.  See,  in  particular,  Sir  William  Black- 
stone's  Commentaries,  B.  ii.  ch.  30,  and  B.  iii.  ch.  9. 
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Notes  to  Table  IX. 


[^OtC  1 .]  See  "  Traites  de  Leyislafion  Civile  et  Penale, 
etc.,**  par  M,  Bcniham,  publics  en  Francois  par  J/.  Dumont. 
And  see,  particularly,  the  "  Vue gcncrale  d^tin  Corps  coniplet 
de  Droit**  which  occupies  the  First  Volume  of  the  "  Traites, 
etc**  from  page  141  to  the  end.  N.B.  The  edition  here  re- 
ferred to,  is  the  first  (A  Paris,  An  X  —  1802). 

[I^Ote  2.]  For  the  distinction  between  National  and  In- 
ternational Law,  see  Vol.  I.  pp.  146,  147,  168,  328  to  831. 
For  International  Law  in  particular,  see  pp.  328  to  331. 

[^Ote  3.]  For  the  distinction  between  Droit  Politique 
and  Droit  Civil  (as  opposed  to  Politique),  and  for  Droit 
Politique  in  particular,  see  Vol.  I.  pp.  147,  148,  200,  808 
to  327,  333,  335  et  seq.,  339  et  seq.,  340. 

[^OtC  4.]  For  the  distinction  between  Code  General  and 
Codes  Particuliers,  see  Vol.  I.  pp.  150,  151,  299,  305,  333, 
884,  864 ;  Vol.  III.  p.  278.  It  may  be  inferred  from  those 
places,  as  well  as  from  Vol.  I.  pp.  294  to  297  {Des  Etats 
Domestiques  et  Civils),  and  from  Vol.  II.  pp.  175  to  286 
(Des  Etats  Prices),  that  the  distinction,  intended  by  Mr. 
Bentham,  tallies  nearly  with  the  long-established  distinction 
between  Jus  Berum  and  Jus  Personarum.  Sec  Tables  I., 
IL,  IV.  Section  1,  VII.,  VIII.,  X. 

[0Ote  5.]  For  the  distinction  between  Substantive  and 
Adjective  I^w  (or  Law  simpliciter,  and  Procedure),  see  Vol. 
I.  pp.  149,  150,  166.  For  Procedure  in  particular,  see  pp. 
849  to  351. 

[^Ote  6.]    For  the  distinction  between  Gvil  Iiaw  and 

VOL.  III.  ^. 
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Fend  Law,  see  Vol.  I.  pp.  155  et  seq./159  et  seq.,  170 ; 
and  compare  with  those  places  the  second  paragraph  of  p. 
298.  For  the  Civil  Code  in  particular,  see  pp.  225  to  307, 
and  Vol.  II.  pp.  110  to  174.  For  the  Penal  Code  in  par- 
ticular,  see  Vol.  I.  pp.  170  to  224;  Vol.  II.  p.  237  to  the 
end;  Vol.  III.  p.  1  to  191. 

[iPlote  7.]  The  important  division  of  Rights  into  Jura  in 
Rem  and  Jura  in  Personam  {detenHinatam\  is  neither  for- 
mally stated,  nor  consistently  pursued,  in  the  "  Vue  Geni- 
rale**  It  may,  however,  be  traced  from  p.  247  to  p.  293 ; 
and  see  particularly  pp.  271,  272,  290,  291,  292,  293.  In 
the  Second  Volume  it  appears  with  more  distinctness.  See 
(pp.  110  to  155)  "  Modes  of  Acquiring  Property*:  i.  e.  Ser- 
vitudes^  with  other  Rights  in  re  aliend^  as  well  as  Dominion 
or  Property  strictly  so  called :  And  see  also  (pp.  156  to  168) 
**  Modes  of  acquiring  Rights  to  Services**:  i.  e.  Acts  to 
be  done  or  forborne  by  assignable  or  determinate  persons, 
in  consequence  of  obligations  (as  understood  by  the  Roman 
Lawyers).  At  p.  167,  the  term  "  Obligation"  is  employed 
in  this  its  original  meaning. 

[^Ot0  8.]  For  Obligations  ex  contractu  and  quasi  ex  con- 
tractu, see  Vol.  I.  pp.  271,  272,  286  et  seq. ;  Vol.  11.  pp. 
156  to  168,  362  et  seq. 

[^Ote  9.]  The  Law  of  Civil  Injuries  (with  the  correspond- 
ing Remedies)  and  the  Law  of  Crimes  (with  the  correspond- 
ing Punishments  and  Remedies),  are  not  divided  into  two 
independent  parcels,  but  are  classed  or  blended  together 
under  the  name  of  "  Droit  Penal**  See  Vol.  I.  pp.  165 
et  seq.,  159  et  seq.,  170  to  224 ;  Vol.  II.  p.  287  to  the  end 
of  the  Volume;  Vol.  III.  p.  1  to  191.  Compulsory  Resti- 
tution and  Satisfaction  relate,  for  the  most  part,  to  Civil 
Injuries ;  Penal  Remedies,  to  Crimes.  See  Vol.  II.  pp.  SOS 
to  379 ;  and  p.  S80  to  the  end  of  the  Volume. 
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NOTE  ON  INTERPRETATION. 


I 


The  following  Essays  or  Notes  are  referred  to  in  the  thirty-third 
Ijecture  (Vol.  11.,  p.  274)  iu  which  the  same  subjects  are  more 
succinctly  handled.  They  were  not  found  with  the  Lectures, 
but  were  doubtless  intended  by  the  Author  to  be  incorporated  in 
the  great  work  which  he  meditated. 

In  a  note  in  the  page  above-mentioned^  I  spoke  of  the  "  Essay 
on  Interpretation"  as  complete.  This^  unfortunately,  is  a  mis- 
take ;  nor  have  I  been  able  to  find  any  trace  of  the  conclusion. 

The  original  of  the  ''Excursus  on  Analogy''  consists,  in  great 
part,  of  unarranged  and  almost  illegible  fragments,  amongst  which 
it  was  extremely  difficult  to  establish  anything  like  order  and  co- 
herence. I  hesitated  for  some  time  whether  to  submit  what  the 
Author  left  in  so  imperfect  a  state,  to  the.  public  eye.  Nor  should 
I  have  ventured  to  do  so,  had  I  not  been  encouraged  bj*  the 
opinion  of  several  persons  of  high  authority  in  such  a  matter, 
to  whom  it  has  been  submitted.  They  have  exhorted  me  by  no 
means  to  suppress  this  essay ; ''  Since,''  to  use  the  words  of  one 
of  those  most  qualified  to  decide, ''  though,  from  the  fragmentary 
form  in  which  it  must  necessarily  appear,  its  excellencies  will  pro- 
bably be  hidden  from  most  readers,  its  great  philosophical  value 
will  be  apparent  to  those  who  study  it  with  attention." 

S.  A. 
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NOTE   ON    INTERPRETATION 
(proper  and  improper). 


In  the  text*  I  have  tried  to  contrast  Interpretation  (in 
the  proper  acceptation  of  the  term)  and  the  induction  of  a 
rule  of  law  from  a  judicial  decision  or  decisions.  In  (the 
earlier  portion  oO  the  present  note,  I  shall  try  to  distin- 
guish Interpretation  (in  the  proper  acceptation  of  the  term) 
from  the  various  modes  of  judicial  legislation  to  which  the 
name  of  interpretation  is  not  unfrequently  misapplied. 

The  discovery  of  the  law  which  the  lawgiver  intended 
to  establish,  is  the  object  of  genuine  interpretation  :  or,  j 

(changing  the  phrase,)  its  object  is  the  discovery  of  the 
intention  with  which  he  constructed  the  statute,  or  of  the 
sense  which  he  attached  to  the  words  wherein  the  statute 
is  expressed.  For  the  reasons  which  I  have  given  in  the 
text,  the  literal  meaning  of  the  words  wherein  the  statute 
is  expressed,  is  the  primary  index  or  clue  to  the  intention 
or  sense  of  its  author. 

Now  the  literal  meaning  of  words  (or  the  grammatical 
meaning  of  words)  is  the  meaning  which  custom  has 
annexed  to  them.  It  is  the  meaning  attached  to  them 
commonly  by  all  or  most  of  the  persons  who  use  habi- 
tually the  given  language  :  Or,  if  the  words  be  technical, 
it  is  the  meaning  attached  to  them  commonly  by  all  or 
most  of  the  persons  who  are  specially  conversant  or  occu- 
pied with  the  given  art  (or  science).  Generally,  the  cus- 
tomary meaning  of  the  words  wherein  the  statute  is  ex- 
pressed, is  obvious  or  easily  assignable;  and  generally, 
therefore,  the  interpreter  assumes  it  tacitly,  and  without 

•  See  Lecture  XXXill.,  Vol.  If.  p.  274. 
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hesitation  and  inquiry.  But,  occasionally,  the  customary 
meaning  of  the  words  is  indeterminate  and  dubious.  What 
is  the  meaning  which  custom  lias  annexed  to  the  words,  is, 
therefore,  an  inqniry  which  the  inter|)reter  may  be  called 
upon  to  institute.  Consequently,  the  interpretation  of  a 
statute  by  the  literal  meaning  of  the  words  may  possibly 
consist  of  a  twofold  process  :  namely,  an  inquiry  after  the 
meaning  which  custom  has  annexed  to  the  words,  and 
a  use  of  that  literal  meaning  as  a  clue  to  the  sense  of  the 
legislature.  The  interpreter  seeking  the  meaning  aunexed 
to  the  words  by  custom,  may  not  be  able  to  determine 
it ;  or  he  may  not  be  able  to  find  in  it,  when  be  has  deter- 
mined or  assumed  it,  any  determinate  sense  that  the  legis- 
lature may  have  attached  to  them :  And,  on  either  of  these 
suppositions,  be  may  seek  in  other  indicia,  the  intention 
which  the  legislature  held.  Or,  when  he  has  determined 
or  assumed  the  customaiy  meaning  of  the  words,  the  in- 
terpreter may  be  able  to  discover  in  their  customary  or 
literal  meaning,  a  determinate  or  definite  intentiou  that  the 
legislature  may  have  entertained :  And,  on  this  supposition, 
he  ought  to  presume  strongly  that  the  possible  intention 
which  he  finds  is  the  very  intention  or  purpose  with  which 
the  statute  was  made. 

The  intention,  however,  of  the  legislature,  as  shown  by 
that  literal  meaning,  may  differ  from  the  intention  of  the 
legislature,  as  shown  by  other  indicia ;  and  the  presump- 
tion in  favour  of  the  intention  which  that  Uteral  meaning 
suggests,  may  be  fainter  than  the  evidence  for  the  intention 
which  other  indicia  point  at.  On  which  supposition,  the 
last  of  these  possible  intentions  ought  to  be  taken  by  the 
interpreter,  as  and  for  the  intention  which  the  legislature 
actually  held.  For  the  literal  meaning  of  the  words,  though 
it  offers  a  strong  presumption,  is  not  conclusive  of  the  pur- 
pose with  which  the  statute  was  made. 

It  appears,  then,  from  what  has  foregone,  that  the  sub- 
jects of  the  science  of  interpretation  are  principally  the 
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following :  namely,  the  natures  of  the  various  indices  to 
the  customary  meaning  of  the  words  in  which  the  statute  i 

18  expressed  :  the  natures  of  the  various  indices,  other  than  J 

that  literal  meaning,  to  the  intention  or  sense  of  the  law- 
giver: the  cases  wherein  the  intention  w^hich  that  literal 
meaning  may  suggest,  should  bend  and  yield  to  the  inten- 
tion which  other  imlicia  may  point  at. 

Having  stated  the  object  or  pur|K)se  of  genuine  interpre- 
tation, and  pointed  at  the  subjects  of  the  science  which  is 
conversant  about  it,  we  will  touch  upon  the  interpretation, 
ex  ratione  leffis,  through  which  an  unequivocal  statute  is 
extended  or  restricted.  It  may  happen  that  the  author  of 
a  statute,  when  he  is  making  the  statute,  conceives  and  ex- 
presses exactly  the  intention  with  which  he  is  making  it, 
but  conceives  imperfectly  and  confusedly  the  end  which  de- 
termines him  to  make  it.  Now,  since  he  conceives  its  scope 
inadequately  and  indistinctly,  he  scara'ly  pursues  its  sco|)e  { 

with  logical  completeness,  or  he  scarcely  adheres  to  its  scope  ' 

with  logical  consistency.  Consequently,  though  he  conceives 
and  expresses  exactly  the  intention  with  which  he  is  making 
it,  the  statute,  in  respect  of  its  reason,  is  defective  or  exces- 
sive. Some  class  of  cases  which  the  reason  of  the  statute 
embraces  is  not  embraced  by  the  statute  itself;  or  the  statute 
itself  embraces  some  class  of  cases  which  a  logical  adherence 
to  its  reason  would  determine  its  author  to  exclude  from  it. 

But,  in  pursuance  of  a  power  which  often  is  exercised  by 
jadges,  (and,  where  they  are  subordinate  to  the  State,  with 
its  express  or  tacit  authority,)  the  judge  who  finds  that  a 
statute  is  thus  defective  or  excessive,  usually  fills  the  chasm,  ^ 

or  cuts  away  the  excrescence.  In  order  to  the  accomplish- 
ment of  the  end  for  which  the  statute  was  established,  the 
judge  completes  or  corrects  the  faulty  or  exorbitant  inten- 
tion with  which  it  actually  was  made.  He  enlarges  the 
defective,  or  reduces  the  excessive  statute,  and  adjusts  it  to 
the  reach  of  its  ground.  For  he  applies  it  to  a  case  of  a 
class  which  it  surelv  does  not  embrace,  but  to  which  its 
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reason  or  scope  should  have  made  the  lawgiver  extend  it ; 
or  he  withholds  it  from  a  case  of  a  class  which  it  embraces 
indisputably,  but  which  its  reason  or  scope  should  have 
made  the  lawgiver  exclude  from  it. 

Now,  according  to  a  notion  or  phrase  which  is  current 
with  writers  on  law,  the  judge  who  thus  enlarges,  or  thus 
reduces  the  statute,  *'  interprets  the  statute  by  its  reason :" 
or  his  extension  or  restriction  of  the  defective  or  excessive 
statute  is  '' extensive  or  restrictive  interpretation  ex  ratiane 
legris"  His  adjustment,  however,  of  the  statute  to  the  reach 
or  extent  of  its  ground,  is  a  palpable  act  of  judicial  l^isla- 
tion,  and  is  not  interpretation  or  construction  (in  the  proper 
acceptation  of  the  term).  The  discovery  of  the  intention 
with  which  the  statute  was  made,  is  the  object  of  genuine 
interpretation ;  and,  of  the  various  clues  to  the  actual  inten- 
tion of  the  lawgiver,  the  reason  of  the  statute  is  one. 

But  where  a  statute  is  extended  or  restricted  in  the  man- 
ner which  we  now  are  considering,  the  actual  intention  of 
the  lawgiver  is  not  doubted  by  the  judge.  Instead  of  un- 
affectedly seeking  the  actual  intention  of  the  lawgiver,  and 
using  the  reason  of  the  statute  as  one  of  the  various  clues  to 
it,  the  judge  rejects  an  actual  (though  faulty  or  exorbitant) 
intention  which  the  lawgiver  palpably  held.  Instead  of  inter- 
preting a  statute  obscurely  and  dubiously  worded,  the  judge 
modifies  a  statute  clearly  and  precisely  expressed :  putting 
in  the  place  of  the  law  which  the  lawgiver  indisputably  made, 
the  law  which  the  reason  of  the  statute  should  have  deter- 
mined the  lawgiver  to  make.  Consequently,  where  the  judge 
in  show  interprets  the  statute  restrictively,  he  abrogates  or 
annuls  it  partially.  And  where  the  judge  in  show  interprets 
the  statute  extensively,  he  makes  of  its  reason  a  judiciaiy  rule 
by  which  its  defect  is  supplied.  He  makes  of  the  reason  of 
the  statute  a  general  ground  of  decision  which  provides  for 
the  class  of  cases  overlooked  and  omitted  by  the  lawgiver : 
For,  as  a  ratio  decidendi,  though  not  as  a  ratio  teyis,  the 
reason  of  a  statute  may  perform  the  functions  of  a  law. 
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In  the  following  passages  from  the  Pandects  (Lib.  I.  tit.  3, 
frag.  10,  11,  12, 13),  the  rationale  of  the  process  of  exten- 
sion, which  the  judge  performs  upon  the  statute,  is  stated 
unaffectedly  and  frankly.  "  Ncque  leges,  ncque  senatus- 
oonsulta  ita  scribi  possunt,  ut  omnes  casus,  qui  quandoque 
inciderint,  comprehendantur ;  et  ideo  dc  iiis,  quae  primo 
oonstituuntur,  interpretatione  (aut  constitutione  principis) 
oertius  statuendum  est."  ''Non  possunt  omnes  articuli 
singillatim  aut  legibus  aut  senatusc^nsultis  comprehendi ; 
8cd  cum  in  aliqua  causa  sententia  (sive  ratio)  eonun  mani- 
festa  est,  is,  qui  jurisdictioni  prasest,  ad  similia  procedere, 
atque  ita  jus  dicere  debet."  ''  Quotiens  lege  aliquid  unum 
vel  alterum  introductum  est,  bona  occasio  est,  cetera,  quae 
tendunt  ad  eandeni  utiUtatem,  interpretatione,  vel  certe  ju- 
risdictione  suppleri." 

There  is,  it  is  true,  an  extensive,  or  restrictive  interpreta- 
tion which  is  properly  interpretation  or  construction.  For 
the  literal  meaning  of  the  words  wherein  the  statute  is  ex- 
pressed, may  not  correspond  to  the  purpose  wherewith  it  was 
actually  made ;  and  the  interpreter  of  the  statute,  guided 
by  another  index  to  the  actual  purpose  of  the  statute, 
may  abandon  the  meaning  which  custom  has  annexed  to 
the  words,  for  the  meaning  which  the  lawgiver  attached  to 
them. 

Now,  if  the  meaning  annexed  to  the  words  by  custom  be 
narrower*  than  the  meaning  attached  to  the  words  by  the 
lawgiver,  the  interpreter  (it  is  commonly  said)  interprets  the 
atatute  extensively  :  If  the  former  of  the  meanings  be  broader 
than  the  latter,  the  interpreter  (it  is  commonly  said)  interprets 
the  statute  restrictively.  But,  manifestly,  the  statute  itself  is 
not  extended  or  restricted  by  the  process  which  we  now  are 
considering.  The  very  law  which  actually  was  made  by  the 
lawgiver,  is  also  the  very  law  which  is  sought  and  stuck  to 
by  the  interpreter ;  who  merely  proportions  the  grammatical 
meaning  of  the  words  to  the  broader  or  narrower  meaning 
with  which  the  lawgiver  used  them.     The  interpreter  ex- 
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reason  or  scope  should  have  made  the  lawgiver  extend  it ; 
or  he  withholds  it  from  a  case  of  a  class  which  it  embraces 
indisputably,  but  which  its  reason  or  scope  should  have 
made  the  lawgiver  exclude  from  it. 

Now,  according  to  a  notion  or  phrase  which  is  current 
with  writers  on  law,  the  judge  who  thus  enlarges,  or  thua 
reduces  the  statute,  "  interprets  the  statute  by  its  reason :" 
or  his  extension  or  restriction  of  the  defective  or  excessive 
statute  is  **  extensive  or  restrictive  interpretation  ex  ratiane 
leyis/'  His  adjustment,  however,  of  the  statute  to  the  reach 
or  extent  of  its  ground,  is  a  palpable  act  of  judicial  legisla- 
tion, and  is  not  interpretation  or  construction  (in  the  proper 
acceptation  of  the  term).  The  discovery  of  the  intention 
with  which  the  statute  was  made,  is  the  object  of  genuine 
interpretation ;  and,  of  the  various  clues  to  the  actual  inten- 
tion of  the  lawgiver,  the  reason  of  the  statute  is  one. 

But  where  a  statute  is  extended  or  restricted  in  the  man- 
ner which  we  now  are  considering,  the  actual  intention  of 
the  lawgiver  is  not  doubted  by  the  judge.  Instead  of  un- 
affectedly seeking  the  actual  intention  of  the  lawgiver,  and 
using  the  reason  of  the  statute  as  one  of  the  various  clues  to 
it,  the  judge  rejects  an  actual  (though  faulty  or  exorbitant) 
intention  which  the  lawgiver  palpably  held.  Instead  of  inter- 
preting a  statute  obscurely  and  dubiously  worded,  the  judge 
modifies  a  statute  clearly  and  precisely  expressed :  putting 
in  the  place  of  the  law  which  the  lawgiver  indisputably  made, 
the  law  which  the  reason  of  the  statute  should  have  deter- 
mined the  lawgiver  to  make.  Consequently,  where  the  judge 
in  show  interprets  the  statute  restrictively,  he  abrogates  or 
annuls  it  partially.  And  where  the  judge  in  show  interprets 
the  statute  extensively,  he  makes  of  its  reason  a  judiciary  rule 
by  which  its  defect  is  supplied.  He  makes  of  the  reason  of 
the  statute  a  general  ground  of  decision  which  provides  for 
the  class  of  cases  overlooked  and  omitted  by  the  lawgiver : 
For,  as  a  ratio  decidendi,  though  not  as  a  ralio  /eyis,  the 
reason  of  a  statute  may  perform  the  functions  of  a  law. 
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In  the  following  passages  from  the  Pandects  (Lib.  I.  tit.  3, 
frag.  \0,  11»  12, 13),  the  rationale  of  the  process  of  exten- 
sion, which  the  judge  performs  upon  the  statute,  is  stated 
unaffectedly  and  frankly.  "  Ncque  leges,  ncque  senatus- 
consulta  ita  scribi  possunt,  ut  omnes  casus,  qui  quandoque 
inciderint,  comprehendantur ;  et  ideo  de  iiis,  quae  primo 
oonstituuntur,  interprctatione  (aut  constitutione  principis) 
certius  statuendum  est."  ''Non  possunt  omnes  articuli 
singillatim  aut  legibus  aut  senatusc^nsultis  cotnprehendi ; 
sod  cum  in  aliqua  causa  sententia  (sive  ratio)  eorum  mani- 
festa  est,  is,  qui  jurisdictioni  prasest,  ad  similia  procedere, 
atque  ita  jus  diccre  debet."  ''  Quotiens  lege  aliquid  unum 
vel  alteram  introductum  est,  bona  occasio  est,  cetera,  quae 
tendunt  ad  eandem  utilitatem,  interpretatione,  vel  certe  ju- 
risdictione  suppleri.'' 

There  is,  it  is  true,  an  extensive,  or  restrictive  interpreta- 
tion which  is  properly  interpretation  or  construction.  For 
the  literal  meaning  of  the  words  wherein  the  statute  is  ex- 
pressed, may  not  correspond  to  the  purpose  wherewith  it  was 
actually  made ;  and  the  interpreter  of  the  statute,  guided 
by  another  index  to  the  actual  purpose  of  the  statute, 
may  abandon  the  meaning  which  custom  has  annexed  to 
the  words,  for  the  meaning  which  the  lawgiver  attached  to 
them. 

Now,  if  the  meaning  annexed  to  the  words  by  custom  be 
narrower*  than  the  meaning  attached  to  the  words  by  the 
lawgiver,  the  interpreter  (it  is  commonly  said)  interprets  the 
statute  extensively  :  If  the  former  of  the  meanings  be  broader 
than  the  latter,  the  interpreter  (it  is  commonly  said)  interprets 
the  statute  restrictively.  But,  manifestly,  the  statute  itself  is 
not  extended  or  restricted  by  the  process  which  we  now  are 
considering.  The  very  law  which  actually  was  made  by  the 
lawgiver,  is  also  the  very  law  which  is  sought  and  stuck  to 
by  the  interpreter ;  who  merely  proportions  the  grammatical 
meaning  of  the  words  to  the  broader  or  narrower  nieaoing 
with  which  the  lawgiver  used  them.     The  interpreter  ex- 
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t^ds  or  restricts,  not  the  statute  itself,  but  the  literal  mean- 
ing of  the  words  wherein  the  statute  is  expressed. 

Having  tried  to  distinguish  genuine  interpretation  from 
the  modes  of  judicial  legislation  which  often  are  styled  in- 
terpretation, WQ.  proffer  a  few  remarks  on  some  of  the  lead- 
ing terms  which  are  connected  with  the  distinction  in 
question. 

Although  the  intention  with  which  a  statute  is  made 
often  differs  from  the  end  which  moves  the  lawgiver  to 
make  it,  the  reason  of  a  statute  and  the  actual  intention  of 
the  lawgiver  oftener  coincide  or  tally.  Accordingly,  they 
often  are  opposed  together,  or  contradistinguished  jointly, 
to  the  literal  meaning  of  the  words  in  which  the  statute  is 
expressed.  Now,  as  contradistinguished  jointly  to  the  literal 
meaning  of  the  words,  the  reason  of  a  statute  with  the  ac- 
tual intention  of  the  lawgiver  are  commonly  styled  by  the 
moderns  **  the  spirit  of  the  law :''  by  the  Roman  jurists, 
and  the  modems  who  adopt  their  language,  '*  the  sentence 
of  the  law." 

According  to  most  of  the  writers  who  have  treated  of 
interpretation,  it  is  either  grammatical  or  logical.  The  in- 
terpretation of  a  statute  bears  the  name  o{  grammatical  in 
so  far  as  it  seeks  the  meaning  which  custom  has  annexed 
to  the  words,  or  seeks  in  that  meaning  exclusively  the  actual 
intention  of  the  lawgiver.  As  looking  for  other  indices  to 
the  actual  intention  of  the  lawgiver,  or  as  seeking  his  actual 
intention  through  such  other  indicia,  the  interpretation  of 
a  statute  assumes  the  name  of  logical.  But  as  every  pro- 
cess of  interpretation  involves  a  logical  process,  the  contra- 
distinguished epithets  scarcely  suggest  the  distinction  which 
they  are  employed  to  express.  The  extension  or  restriction, 
ex  ratione  leyis,  of  a  statute  unequivocally  worded,  is  not 
interpretation  or  construction  (in  the  proper  acceptation  of 
the  term).  According,  however,  to  most  of  the  writers  who 
have  treated  of  interpretation,  this  process  of  extension  or 
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restriction  belongs  to  tlie  kind  of  interpretation  which  they 
mark  with  the  name  of  logical. 


Of  the  ninncrous  equivocal  terms  which  the  language  of 
jurisprudence  comprises,  eqidtt/  |)erhaps  is  the  most  equi- 
vocal and  [>erplexing.*  Now,  of  the  many  and  disparate 
meanings  given  to  this  slip{)ery  expression,  some  are  con- 
nected inseparably  with  a  kind  of  spurious  interpretation : 
namely,  with  the  so-called  extensive  interpretation,  ex  ratione 
legi»,  of  a  statute  unequivocally  worded.  Where  a  defective 
statute  is  thus  adjusted  to  its  reason,  there  lies  an  eqiuditjf  or 
equity  (or  a  parity,  analogy,  or  likeness)  between  the  cases 
which  the  statute  includes  and  the  cases  to  which  it  is  ex- 
tended. A  case  to  which  it  is  extended,  as  well  as  a  case 
which  it  includes,  is  embraced  by  its  reason  ;  and  the  two 
cases,  therefore,  in  their  common  relation  to  its  reason,  are 
equals  analogous,  or  like. 

Accordingly,  equity  or  aquity  signifies  the  objects  fol- 
lowing (besides  a  multitude  of  others) : — 1.  The  parity  be- 
tween a  case  to  which  the  statute  is  extended  and  a  case 
which  the  statute  includes. — 2.  The  spurious  extensive  in- 
terpretation ex  ratione  legis :  that  is  to  say,  the  extension  of 
the  statute  agreeably  to  the  parity  of  the  cases,  or  the  pro- 
cess of  extending  the  statute  agreeably  to.  the  parity  of  the 
cases. — 3.  A  personified  abstract  name  which  is  moved  by 
the  parity  of  the  cases  to  call  for  the  extension  of  the  ata- 
tute.  ("  Quod  in  re  pari  valet,  (says  Cicero,)  valeat  in  hac 
qu8S  par  est :  valeat  aquitas,  quae  paribus  in  causis  paria 
jura  desiderat.*') — 4.  The  reason  of  the  statute  to  which 
the  extension  is  given,  or  the  reason  of  any  statute  which 
needs  a  similar  extension.  (It  often  is  said,  for  example, 
of  such  or  such  a  case,  that  the  case  is  within  the  equity  of 
such  or  such  a  statute,  though  the  case  is  not  included  by 
he  statute  itself.) 

•  ^^  Vol.  II.  |ip.  875  and  318. 
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The  spurious  extensive  interpretation  ex  rafiane  legis^  is 
styled  analogy  as  well  as  equity.  And  it  is  said  of  analogj/^ 
as  it  is  said  of  equity^  that  she  is  moved  by  the  parity  of 
the  cases  to  call  for  the  extension  of  the  statute.  It  is  said 
moreover  of  the  pretended  interpreter,  that  he  interprets 
the  statute  analogically.  But  it  would  seem  that  the  term 
analogy^  like  the  expression  equity^  signifies  most  properly 
the  parity  between  the  cases.* 

[''  Equity ''  is  not  applicable  to  restrictive  interpretation 
ex  ratione  legis.^  < 

The  extensive  or  restrictive  interpretation,  ex  ratione 
legis,  of  a  statute  unequivocally  worded,  are  not  the  only 
modes  of  judicial  or  oblique  legislation  to  which  the  name 
of  interpretation  ia  often  misapplied.  Rg. :  Entire  or  par- 
tial  abrogation  of  a  statute  (with  or  without  substitution  of 
a  new  rule),  without  regard  even  to  the  reason  of  the  sta- 
tute. The  grounds  for  which  are,  the  judge's  own  views  of 
utility,  or  of  that  consequence  and  analogy  (in  legislation)  to 
which  we  shall  advert  hereafter. 

(He  is  to  be  blamed  commonly,  not  for  innovation,  bat  for 
working  it  imder  false  pretences,  and  without  system.) 

So,  also,  the  creation  of  judiciary  law  (independently  of 
the  application  of  any  statute)  has  been  styled  interpreta- 
tion. JS.g. :  The  law  devised  hy prudentes,  and  adopted  by 
tribunals,  was  said  to  be  devised  by  interpreting  the  old 
law :  such  interpretation  consisting,  partly,  in  forming  new 
rules,  by  consequence  and  analogy,  on  anterior  law  (statute 
or  judiciary)  (and  hence,  probably,  the  name  of  interpreta- 
tion) ;  and,  partly,  in  forming  new  rules,  without  regard  to 
consequence  or  analogy,  according  to  general  utility,  or  any 
other  standard  of  ethics  (or  legislation).! 

*  See  Note  on  Analogy,  post. 

t  ''  Interpretis  officium,  quod  proprie  in  legis  ieniemtia  expUeanda  ver- 
satur,  per  se  qnidem  facile  disoeraitur  ab  eonim  niunere,  quorum  est,  ad 
causas  applicare  leges ;  unde  etiam  recte  de  utroque  gcnere  seorsiin  multa 
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As  I  shali  show  hereafter,  authentic  interpretation  is  also 
genuine  or  spurious.  A  declaratory  iaw  being  truly  such, 
or  introducing  the  new  law  under  the  guise  of  interpreting 
the  purpose  with  which  the  old  was  made.* 


From  the  two  processesf  which  I  have  endeavoured  to 
contrast,  I  pass  to  the  celebrated  phrase  which  is  closely 
connected  with  them ;  though  it  regards  the  application  of 
law,  (and  also  the  creation  of  law,)  rather  than  the  disco- 
very of  law  by  interpretation  or  induction.     "  After  all  the 
certainty  (says  Paley)  that  can  be  given  to  points  of  law, 
cither  by  the  interposition  of  the  legislature,  or  the  autho- 
rity of  precedents,  one  principal  source  of  disputation,  and 
into  which,  indeed,  the  greater  part  of  legal  controversies 
may  be  resolved,  will  remain  still :  namely,  **  the  competu 
tion  of  opposite  analogies^     The  nature  of  the  difficulties 
denoted  by  this  celebrated  phrase,  he  attempts  to  state  in 
the  following  passage.     ''  When  a  point  of  law  has  once 
been  adjudged,  neither  that  question,  nor  any  which  com- 
pletely, and  in  all  its  circumstances,  corresponds  with  that^ 
can  be  brought  a  second  time  into  dispute.     But  questions 
arise  which  resemble  tliat  only  indirectly,  and  in  part,  and 
in  certain  views  and  circumstances,  and  which  seem  to  bear 
an  equal  or  a  greater  affinity  to  other  adjudged  cases: 
questions  which  can  be  brought  within  any  fixed  rule  only 
by  analogy,  and  which  hold  an  analogy  by  relation  to  differ- 
ent rules.     It  is  by  the  urging  of  the  different  analogies 

pnedpiuntur.  Est  taraen  genus  quoHdnin  pneceptonim  Tclut  promiteauai 
atque  in  medio  positam,  eorum  tcilioet,  qii»  ad  leges  ex  eamm  tmiwu^ 
aai  ftd  um'dia  produeettdoi  aut  retiriM^emdUs  specUnt." — Mikhlenbracfa, 
Doc.  Pan.  Vol.  I.  Lib.  I.  cap.  8. 

*  luterprctatioD  by  ngUmetU,  See  Freacli  Code  and  Bentbam's  Jndi- 
ctal  Establishments. 

t  See  Vol.  II.  p.  836. 
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that  the  contentiou  of  the  Bar  is  carried  on :  And  it  is  in 
the  comparison,  adjustment,  and  reconciliation  of  them  with 
one  another ;  and  in  the  discerning  of  such  distinctions,  and 
the  framing  of  such  a  determination,  as  may  save  the  vari- 
ous rules  alleged  in  the  cause,  or,  if  that  be  impossible,  as 
may  give  up  the  weaker  analogy  to  the  stronger,  that  the 
sagacity  and  wisdom  of  the  Court  are  seen  and  exercised. 
Now,  like  all  or  most  of  the  phrases  into  which  *'  analogy 
enters,  the  celebrated  phrase  "  the  competition ^of  opposite 
analogies '"  is  often  used  indeterminately.  Accordingly,  it 
has  darkened  the  nature  of  the  difficulties  which  at  was  con- 
trived  to  express ;  and,  therewith,  it  has  obscured  that  preg- 
nant distinction  between  statute  and  judiciary  law  with 
which  we  are  presently  occupied.  It  needs,  therefore,  the 
exact  examination  which  I  now  shall  bestow  upon  it. 

Two  distinct  difficulties,  incident  respectively  to  two  dis- 
tinct processes,  are  denoted  by  the  phrase  as  it  is  usually 
applied.  Of  these  distinct  difficulties,  one  is  incident  to 
the  application  of  statute  or  judiciary  law  already  obtaining 
or  existing :  the  other  is  incident  to  the  decision  of  a  spe- 
cific or  particular  case  for  which  the  existing  law  affords  no 
applicable  rule.  The  former  may  perplex  the  judge  in  his 
purely  judicial  character,  or  as  properly  exercising  his  pro- 
perly judicial  functions :  the  latter  may  embarrass  the  judge 
in  his  quality  of  judicial  legislator,  or  as  virtually  making  a 
rule  for  cases  of  a  new  description.  As  it  is  usually  applied, 
the  phrase  is  confined  to  the  difficulty  which  is  incident  to 
the  application  of  law,  with  the  difficulty  which  is  incident 
to  judicial  legislation.  But  a  difficulty  resembling  these 
is  incident  to  direct  legislation,  or  the  process  of  creating 
a  statute.  And  this  difficulty  may  be  styled,  as  properly 
as  the  two  others,  a  competition  of  opposite  analogies. 

I  first  shall  consider  the  difficulty  which  is  incident  to 
the  application  of  law  already  obtaining  or  existing ;  though 
the  difficulty  which  is  incident  to  judicial  legislation  is  pro- 
bably the  difficulty  that  Paley  particulariy  contemplated. 
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Having  considered  the  difficulty  which  is  incident  to  the 
application  of  law,  I  shall  proceed  to  consider  the  diffi- 
culty which  is  incident  to  judicial  legislation,  and  also  the 
resembling  difficulty  which  is  incident  to  the  creation  of  a 
statute. 

The  system  of  positive  law  obtaining  in  any  nation  (or 
the  complexion  or  collective  whole  of  its  positive  law)  is  a 
body  or  aggregate  (methodized  or  unmethodizcd)  of  various 
but  connected  rules.  Now  every  rule  which  is  definite  or 
precise,  is  applicable  to  cases  of  a  class  (or  governs  cases  of 
a  class)  which  also  is  definite  or  precise,  lor  the  rule  is 
shaped  exactly  to  the  essence  or  nature  of  the  class,  or  to 
the  essentials,  positive  and  negative,  possessed  by  a  case  of 
the  class :  meaning  by  the  positive  and  negative  essentials 
of  the  case,  the  properties  which  it  necessarily  has,  and  the 
properties  which  it  necessarily  wants,  in  so  far  as  it  belongs 
to  the  class,  and  in  so  far  as  the  rule  will  apply  to  it.  And 
as  the  rule  is  shaped  exactly  to  the  essence  or  nature  of  the 
class,  so  is  the  essence  of  the  class  exactly  marked  by  the 
rule  :  the  determinate  purpose  of  the  rule,  and  the  determi- 
nate import  of  the  rule,  fixing  the  class  of  cases  which  its 
author  intended  it  to  govern.  Consequently,  if  every  rule 
in  a  system  of  law  were  perfectly  definite  or  precise,  eveiy  \ 

specific  case  that  the  whole  of  the  system  embraced  would 
belong  to  a  kind  or  sort  perfectly  definite  or  precise. 

On  the  appearance  of  any  case  that  the  whole  of  the  sys- 
tem embraced,  the  class  to  which  it  belonged,  and  the  rule  I 
by  which  it  was  governed,  might  be  known  and  assigned 
with  certainty ;  or,  (at  the  least,)  the  class  and  the  rule 
might  be  known  and  assigned  with  certainty,  by  every  dis- 
cerning lawyer  who  had  mastered  the  system  thoroughly. 
But  the  ideal  completeness  and  correctness  which  I  now 
have  imagined,  is  not  attainable  in  fact  More  or  fewer  of 
the  rules  which  constitute  a  system  of  law,  and  more  or 
fewer  of  the  cases  which  the  whole  of  the  system  extends 
to,  are  inevitably  framed  and  classed  more  or  lets  ind^- 

VOL.  HI.  E 
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nitely.  What  exactly  are  the  cases  which  a  given  rale  ap- 
plies to,  or  what  exactly  is  the  rule  which  governs  a  given 
case,  is  a  doubt  that  would  arise  occasionally,  and  woidd 
not  be  soluble  always,  though  the  system  had  been  bailt 
and  ordered  with  matchless  solicitude  and  skill.  And  hence 
arises,  or  hence  arises  mainly,  the  difficulty  which  I  now 
am  considering :  a  difficulty  incident  to  the  application  of 
law,  and  not  to  the  creation  of  law  by  judicial  or  direct  le- 
gislation. 

In  order  to  an  analysis  of  the  difficulty  which  I  now  am 
considering,  we  will  suppose  that  the  rale  A  is  not  per- 
fectly definite ;  or,  (what  is  the  same  thing  expressed  in 
a  different  form,)  that  the  essence  of  the  class  of  cases 
which  A  was  intended  to  govera  is  not  marked  by  A  with 
perfect  exactness.  Further,  we  will  suppose  that  the  rale 
B,  with  the  essence  of  the  class  of  cases  which  B  was  in- 
tended to  govera,  is  in  the  same  plight  of  uncertainty. 
Moreover,  we  will  suppose  that  the  case  «r  demands  judicial 
decision :  that  x  in  certain  respects  bears  a  likeness  to  the 
cases  which  seem  to  be  goveraed  by  A  ;  but  that  x  in  other 
respects  bears  a  likeness  to  the  cases  which  seem  to  be 
goveraed  by  B.  Lastly,  I  will  suppose  that  the  judge,  dis- 
tracted by  the  two  likenesses,  doubts  whether  A  or  B  be 
the  rule  applicable  to  w. 

Now,  the  difficulty  which  stays  the  judge  from  applying 
the  law  to  the  fact,  may  be  called  (in  metaphorical  language) 
**  a  competition  of  opposite  analogies.''  For  the  likeness  of 
X  to  the  cases  which  seemingly  are  goveraed  by  A,  and  the 
likeness  of  <r  to  the  cases  which  seemingly  are  goveraed  by 
B,  may  be  deemed  two  opposite  suitors  contending  for  the 
preference  of  the  judge :  the  former  entreating  the  judge  to 
decide  x  by  A,  and  the  latter  imploring  the  judge  to  resolve 
tffby  B. 

The  difficulty  arises,  however,  from  the  indefiniteness  of 
the  two  rales.  For  if  the  rale  A  be  the  rale  applicable  to  «, 
(or  if  the  rale  B  be  the  rale  applicable  to  ^,)  x,  in  respect  of 
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A,  (or  «r,  in  respect  of  B,)  is  in  the  following  double  predica- 
ment. It  has  all  the  positive  essentials  possessed  by  cases  of 
the  class  which  the  rule  was  intended  to  govern :  And,  more- 
over, it  has  no  property  or  character  through  which  it  differs 
from  those  cases  essentially  or  materially :  tliat  is  to  say, 
through  which  it  differs  from  those  cases  in  such  wise  and 
degree  as  render  a  common  rule  inapplicable  to  it  and  them. 

Consequently,  if  the  rules  A  and  B  be  perfectly  definite, 
and  the  classes  of  cases  which  they  govern  be  therefore  per- 
fectly definite,  the  judge  can  arrive  with  certainty  at  one  of 
the  following  conclusions :  namely,  that  x  is  in  that  predica- 
ment in  respect  of  the  rule  A,  and  therefore  must  be  solved 
by  A ;  or  that  x  is  in  that  predicament  in  respect  of  the 
rale  B,  and  therefore  must  be  solved  by  B ;  or  that  m\Bnot 
in  that  predicament  in  respect  of  either  of  those  rules,  and 
therefore  must  be  solved  by  a  third,  if  a  third  that  applies 
may  be  found.  The  difficulty  arises,  therefore,  from  the 
indefiniteness  of  the  two  rules ;  and  is  rather  a  competition 
or  conflict  of  those  indefinite  rules,  than  of  the  opposite 
analogies  of  .r  to  the  cases  of  the  indefinite  classes. 

To  the  foregoing  analysis  of  the  difficulty  which  I  now 
am  considering,  I  append  the  following  explanations. — ^To 
render  my  supposed  example  as  simple  as  possible,  I  have 
imagined  that  the  indefinite  rules  which  strive  for  the  pre- 
ference of  the  judge  are  only  two.  But,  though  a  greater 
number  of  such  rules  strive  for  the  preference  of  the  judge, 
the  hindrance  to  the  application  of  the  law  is  substantially 
the  one  which  I  have  analysed.  The  greater,  however,  is 
the  number  of  the  indefinite  and  conflicting  rules,  the 
greater,  of  course,  is  his  difficulty.  The  greater,  of  course, 
is  bis  difficulty  in  subsuming  the  case  before  him  under  the 
appropriate  rule  ;  or  in  finding  that  the  case  before  him  is 
embraced  by  none  of  the  rules  of  which  the  law  that  he  ad- 
ministers ijs  actually  composed. 

Although  it  arises  more  frequently  from  a  conflict  of 
indefinite  rules,  the  difficulty  which  I  now  am  oonaider* 
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iug  (or  a  difficulty  essentially  like  it)  may  arise,  without 
^ch  u  couflict*  from  a  single  indefinite  rule.  For  it  pro- 
bably has  happened^  where  a  rule  or  principle  is  indefinite, 
that  some  judges  have  applied  it  to  certain  specific  cases, 
Hbilst  others  have  withheld  it  from  cases  essentially  si- 
milar  to  the  former.  In  other  words,  the  rule  has  been 
a)>piicU  to  some,  and  withheld  from  other  cases,  though 
all  the  adjudged  cases  are  of  one  description  or  category. 
Now  if  X,  a  case  in  controversy,  be  of  that  description  or 
calV)|E04y,  it  bears  a  likeness  to  the  cases  to  which  the  rule 
haiN.  bceu  applied,  and  also  a  likeness  to  the  cases  from 
\%hK^  the  rtiie  has  been  withheld.  And  though  the  like- 
iu;«^4^  M>^  identical  in  relation  to  the  various  cases,  they 
\v4  <uv  v^ppo^n)  and  contending  in  relation  to  the  indefinite 
\kilp .  oiH>  s>i  them  inviting  the  judge  to  apply  the  rule  to  ^r, 
tUHJl  ihe  vHher  su^'sting  to  the  judge  that  the  rule  is  in- 
t^|k|4K«^Me  W  it 

Uu(  (1k>  duKeulty  which  stays  the  judge,  springs  from 
vlw  m\hHiu4lv(K^  v^  the  rule.  Supposing  that  the  rule  is 
kuIkoa^^v  (Iw  sb^'nUy  implies  that  the  existence  of  the  rule 
1^  \(UViitK^»<Ab)v .  vMT.  at  least,  has  been  disputed  by  the 
)W||;^W4k  >^hv^  hiixv  n'fuscd  to  apply  it.  For  the  rule  itself 
1^  lUi^^lv  b>  <le\H>tKMi«  (if  it  exist  at  all).  Supposing  that 
iUc  ^ulv  Ui  pv'iiivi^v  detinite,  the  judge  may  determine  cer- 
i^u^v  \,U  )k4  g^Mki^v  and  quickly,)  how  he  should  dispose  of 
Uiv>  c^\?  >^h4vh  anaiU  his  judicial  solution.  It  surely  is, 
%^  v^  xU4v^  («^  )hM>  of  the  class  which  the  rule  was  intended 

^v  ^lAvv^  atMiuiued  tacitly,  up  to  the  present  pomt, 
^\VK^  ^iK  v\viupctiVioa  of  opposite  analogies  which  is  ind- 
^\<u  w  ii^s>  a^Uicatiou  of  law  arises  exclusively  from  the 
^'^/V^^^^Niu^Mi  v4*  a  rule  or  rules.  But  it  may  possibly 
.  ^xv  (Khm  «^  «<mie>i^hat  different  cause:  namely,  the  incon- 
^v\uo  v»^  *^*  ^'  aeveral  definite  rules,  or  the  intrin- 
VA  H  v^xl^^^N^***'*^*'^.^  of  one  definite  rule.  Or,  (what, 
V  X  \^^ii  ^  ^*c*^  **^  ••«»  thingf)  it  may  possibly  spring 


I 
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from  the  incbnsistency  with  which  such  rules  or  rule  have 
been  administered  or  applied.  Of  two  cases,  for  example, 
which  belong  to  one  category,  and  which  therefore  should 
have  been  adjudged  by  one  and  the  same  rule,  the  one  may 
have  been  decided  by  a  definite  or  precise  n\\e  and  the 
other  by  a  definite  rule  essentially  different  from  tlie  former. 
Or,  supposing  a  single  rule  which  is  perfectly  definite  or 
precise,  it  may  have  been  applied  to  one,  and  withheld  from 
another  case,  though  the  two  adjudged  cases  arc;  of  one  de- 
scription or  class. 

Now,  on  either  of  these  suppositions,  it  may  happen 
that  a  case  in  controversy  is  essentially  similar  to  the  cases 
which  have  been  resolved  inconsistently.  But,  assuming 
that  a  case  in  controversy  is  essentially  similar  to  those 
cases,  it  bears  a  likeness  to  one  of  them,  and  the  same  like- 
ness  to  the  other ;  which  respective  likenesses,  though  iden- 
tical  in  relation  to  the  cases,  are  opposed  and  contending 
analogies  in  relation  to^  the  rules  or  mle.*  Consequently 
the  difficulty  may  spring  from  the  inconsistency  of  several 
definite  rules,  or  from  the  intrinsic  inconsistency  of  a  single 
definite  rule.  But,  though  it  may  spring  from  inconsis- 
tency which  is  not  an  cfTect  of  indcfiniteness,  it  commonly 
springs  from  inconsistency  of  w^hich  indcfiniteness  is  the 
cause :  that  is  to  say,  it  commonly  springs  from  the  incon- 
sistency of  several  indefinite  rules,  or  from  the  intrinsic 
inconsistency  of  a  shigle  indefinite  rule.  For  the  inconsis- 
tency in  rules  which  is  not  an  effect  of  their  indcfiniteness, 
is  generally  an  evil  that  is  easily  corrigible. 

Generally,  therefore,  a  system  or  body  of  law  is  kept  pass- 
ably free  from  it  by  direct  or  judicial  legislation.  But  the 
inconsistency  in  rules  which  is  caused  by  their  want  of  pre* 
cision,  is  often  an  invincible  malady,  or  a  malady  diflScult  to 

^  If  two  cases  essentially  difTcrent  hare  been  decided  by  a  common  rule, 
a  competition  of  opposite  nnalogtes  cannot  arise  from  the  inoonsisteocy. 
For  if  a  case  in  controversy  be  essentially  similar  to  eitber,  it  ia  eaaentiaUj 
different  from  the  other,  and  not  essentially  like  it. 
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that  the  contentiou  of  the  Bar  is  carried  on :  And  it  is  in 
the  comparison,  adjustment,  and  reconciliation  of  them  with 
one  another ;  and  in  the  discerning  of  such  distinctions,  and 
the  framing  of  such  a  determination,  as  may  save  the  vari- 
ous rules  alleged  in  the  cause,  or,  if  that  be  impossible,  as 
may  give  up  the  weaker  analogy  to  the  stronger,  that  the 
sagacity  and  wisdom  of  the  Court  are  seen  and  exercised. 
Now,  like  all  or  most  of  the  phrases  into  which  ''  analogy 
enters,  the  celebrated  phrase  ''  the  competition ^of  opposite 
analogies  "  is  often  used  indeterminately.  Accordingly,  it 
has  darkened  the  nature  of  the  difficulties  which^it  was  con- 
trived  to  express ;  and,  therewith,  it  has  obscured  that  preg- 
nant distinction  between  statute  and  judiciary  law  with 
which  we  are  presently  occupied.  It  needs,  therefore,  the 
exact  examination  which  I  now  shall  bestow  upon  it. 

Two  distinct  difficulties,  incident  respectively  to  two  dis- 
tinct processes,  are  denoted  by  the  phrase  as  it  is  usually 
applied.  Of  these  distinct  difficulties,  one  is  incident  to 
the  appHcation  of  statute  or  judiciary  law  already  obtaining 
or  existing :  the  other  is  incident  to  the  decision  of-  a  spe- 
cific or  particular  case  for  which  the  existing  law  affords  no 
applicable  rule.  The  former  may  perplex  the  judge  in  his 
purely  judicial  character,  or  as  properly  exercising  his  pro- 
perly judicial  functions :  the  latter  may  embarrass  the  judge 
in  his  quality  of  judicial  legislator,  or  as  virtually  making  a 
rule  for  cases  of  a  new  description.  As  it  is  usually  applied, 
the  phrase  is  confined  to  the  difficulty  which  is  incident  to 
the  application  of  law,  with  the  difficulty  which  is  incident 
to  judicial  legislation.  But  a  difficulty  resembling  these 
is  incident  to  direct  legislation,  or  the  process  of  creating 
a  statute.  And  this  difficulty  may  be  styled,  as  propeily 
as  the  two  others,  a  competition  of  opposite  analogies. 

I  first  shall  consider  the  difficulty  which  is  incident  to 
the  application  of  law  already  obtaining  or  existing ;  though 
the  difficulty  which  is  incident  to  judicial  legislation  is  pro* 
bably  the  difficulty  that  Paley  particulariy  contemfdiied 
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Having  considered  the  difficulty  which  is  incident  to  the 
application  of  law,  I  shall  proceed  to  consider  the  diffi- 
culty which  is  incident  to  judicial  legislation,  and  also  the 
resembling  difficulty  which  is  incident  to  the  creation  of  a 
statute. 

The  system  of  positive  law  obtaining  in  any  nation  (or 
the  complexion  or  collective  whole  of  its  positive  law)  is  a 
body  or  aggregate  (methodized  or  unmethodized)  of  various 
but  connected  rules.  Now  every  rule  which  is  definite  or 
precise,  is  applicable  to  cases  of  a  class  (or  governs  cases  of 
a  class)  which  also  is  definite  or  precise.  For  the  rule  is 
shaped  exactly  to  the  essence  or  nature  of  the  class,  or  to 
the  essentials,  positive  and  negative,  possessed  by  a  case  of 
the  class :  meaning  by  the  positive  and  negative  essentials 
of  the  case,  the  properties  which  it  necessaiily  has,  and  the 
properties  which  it  necessarily  wants,  in  so  far  as  it  belongs 
to  the  class,  and  in  so  far  as  the  rule  will  apply  to  it.  And 
as  the  rule  is  shaped  exactly  to  the  essence  or  nature  of  the 
class,  so  is  the  essence  of  the  class  exactly  marked  by  the 
rule  :  the  determinate  purpose  of  the  rule,  and  the  determi- 
nate import  of  the  rule,  fixing  the  class  of  cases  which  its 
author  intended  it  to  govern.  0)nsequently,  if  every  rule 
in  a  system  of  law  were  perfectly  definite  or  precise,  every 
specific  case  that  the  whole  of  the  system  embraced  would 
belong  to  a  kind  or  sort  perfectly  definite  or  precise. 

On  the  appearance  of  any  case  that  the  whole  of  the  sys- 
tem embraced,  the  class  to  which  it  belonged,  and  the  rule 
by  which  it  was  governed,  might  be  known  and  assigned 
with  certainty ;  or,  (at  the  least,)  the  class  and  the  rule 
might  be  known  and  assigned  with  certainty,  by  every  dis- 
cerning lawyer  who  had  mastered  the  system  thoroughly. 
But  the  ideal  completeness  and  correctness  which  I  now 
have  imagined,  is  not  attainable  in  fact  More  or  fewer  of 
the  rules  which  constitute  a  system  of  law,  and  more  or 
fewer  of  the  cases  which  the  whole  of  the  system  extends 
to,  are  inevitably  framed  and  classed  more  or  lets  indefi* 
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nitely.  What  exactly  are  the  cases  which  a  given  rale  ap- 
plies to»  or  what  exactly  is  the  rule  which  governs  a  given 
case,  is  a  doubt  that  would  arise  occasionally,  and  would 
not  be  soluble  always,  though  the  system  had  been  built 
and  ordered  with  matchless  solicitude  and  skill.  And  hence 
arises,  or  hence  arises  mainly,  the  difficulty  which  I  now 
am  considering :  a  difficulty  incident  to  the  application  of 
law,  and  not  to  the  creation  of  law  by  judicial  or  direct  le- 
gislation. 

In  order  to  an  analysis  of  the  difficulty  which  I  now  am 
considering,  we  will  suppose  that  the  rale  A  is  not  per- 
fectly definite ;  or,  (what  is  the  same  thing  expressed  in 
a  different  form,)  that  the  essence  of  the  class  of  cases 
which  A  was  intended  to  govera  is  not  marked  by  A  with 
perfect  exactness.  Further,  we  will  suppose  that  the  rale 
B,  with  the  essence  of  the  class  of  cases  which  B  was  in- 
tended to  govera,  is  in  the  same  plight  of  uncertainty. 
Moreover,  we  will  suppose  that  the  case  x  demands  judicial 
decision :  that  x  in  certain  respects  bears  a  likeness  to  the 
cases  which  seem  to  be  goveraed  by  A  ;  but  that  x  in  other 
respects  bears  a  likeness  to  the  cases  which  seem  to  be 
goveraed  by  B.  Lastly,  I  will  suppose  that  the  judge,  dis- 
tracted by  the  two  likenesses,  doubts  whether  A  or  B  be 
the  rule  applicable  to  x. 

Now,  the  difficulty  which  stays  the  judge  from  applying 
the  law  to  the  fact,  may  be  called  (in  metaphorical  language) 
**  a  competition  of  opposite  analogies.'*  For  the  likeness  of 
X  to  the  cases  which  seemingly  are  goveraed  by  A,  and  the 
'  likeness  of  ar  to  the  cases  which  seemingly  are  governed  by 
B,  may  be  deemed  two  opposite  suitors  contending  for  the 
preference  of  the  judge :  the  former  entreating  the  judge  to 
decide  x  by  A,  and  the  latter  imploring  the  judge  to  resolve 
X  by  B. 

The  difficulty  arises,  however,  from  the  indefiniteness  of 
the  two  rales.  For  if  the  rale  A  be  the  rule  applicable  to  x^ 
(or  if  the  rale  B  be  the  rale  applicable  to  ^,)  x,  in  respect  of 
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A,  (or  «r,  in  respect  of  B,)  is  in  the  following  double  predica- 
ment. It  has  all  the  positive  essentials  possessed  by  cases  of 
the  class  which  the  rule  was  intended  to  govern :  And,  more- 
over, it  has  no  property  or  character  through  which  it  differs 
from  those  cases  essentially  or  materially :  that  is  to  say, 
through  which  it  differs  from  those  cases  in  such  wise  and 
degree  as  render  a  common  rule  inapplicable  to  it  and  them. 

Consequently,  if  the  rules  A  and  B  be  perfectly  definite, 
and  the  classes  of  cases  which  they  govern  be  therefore  per- 
fectly definite,  the  judge  can  arrive  with  certainty  at  one  of 
the  following  conclusions :  namely,  that  x  is  in  tliat  predica- 
ment in  respect  of  the  rule  A,  and  therefore  must  be  solved 
by  A ;  or  that  x  is  in  that  predicament  in  respect  of  the 
rale  B,  and  therefore  must  be  solved  by  B ;  or  that  m\znot 
in  that  predicament  in  respect  of  either  of  those  rules,  and 
therefore  must  be  solved  by  a  third,  if  a  third  that  applies 
may  be  found.  The  difficulty  arises,  therefore,  from  the 
indefiniteness  of  the  two  rules ;  and  is  rather  a  competition 
<Hr  conflict  of  those  indefinite  rules,  than  of  the  opposite 
analogies  of  ^r  to  the  cases  of  the  indefinite  classes. 

To  the  foregoing  analysis  of  the  difficulty  which  I  now 
am  considering,  I  append  the  following  explanations. — ^To 
render  my  supposed  example  as  simple  as  possible,  I  have 
imagined  that  the  indefinite  rules  which  strive  for  the  pre- 
ference of  the  judge  are  only  two.  But,  though  a  greater 
number  of  such  rules  strive  for  the  preference  of  the  judge, 
the  hindrance  to  the  application  of  the  law  is  substantially 
the  one  which  I  have  analysed.  The  greater,  however,  is 
the  number  of  the  indefinite  and  conflicting  rules,  the 
greater,  of  course,  is  his  difficulty.  The  greater,  of  course, 
is  his  difficulty  in  subsuming  the  case  before  him  under  the 
appropriate  rule ;  or  in  finding  that  the  case  before  him  is 
embraced  by  none  of  the  rules  of  which  the  law  that  he  ad- 
ministers ijs  actually  composed. 

Although  it  arises  more  frequently  from  a  conflict  of 
ind^nite  rules,  the  difficulty  which  I  now  am  consider* 
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ing  (or  a  difficaltj  essentiaUj  fike  it)  maj  arise,  without 
rach  a  conflict,  from  a  single  indefinite  role.  For  it  pro- 
bably has  happened,  where  a  rule  or  principle  is  indefinite, 
that  some  judges  have  applied  it  to  certain  specific  cases, 
whilst  others  have  withheld  it  from  cases  essentiallj  si- 
milar to  the  former.  In  other  words,  the  rule  has  been 
applied  to  some,  and  withheld  from  other  cases,  though 
all  the  adjudged  cases  are  of  one  description  or  category. 
Now  if  ;r,  a  case  in  controversy,  be  of  that  description  or 
category,  it  bears  a  likeness  to  the  cases  to  which  the  rule 
has  been  applied,  and  also  a  likeness  to  the  cases  from 
which  the  rule  has  been  withheld.  And  though  the  like- 
nesses are  identical  in  relation  to  the  various  cases,  they 
yet  are  opposed  and  contending  in  relation  to  the  indefinite 
rule :  one  of  them  inviting  the  judge  to  apply  the  rule  to  jr, 
and  the  other  suggesting  to  the  judge  that  the  rule  is  in- 
applicable to  it. 

But  the  difficulty  which  stays  the  judge,  springs  from 
the  indefiniteness  of  the  rule.  Supposing  that  the  rule  is 
judiciary,  the  difficulty  implies  that  the  existence  of  the  rule 
is  questionable;  or,  at  least,  has  been  disputed  by  the 
judges  who  have  refused  to  apply  it.  For  the  rule  itself 
is  made  by  decisions  (if  it  exist  at  all).  Supposing  that 
the  rule  is  perfectly  definite,  the  judge  may  determine  cer- 
tainly (if  not  easily  and  quickly,)  how  he  should  dispose  of 
the  case  which  awaits  his  judicial  solution.  It  surely  is, 
or  it  surely  is  not,  of  the  class  which  the  rule  was  intended 
to  govern. 

We  have  assumed  tacitly,  up  to  the  present  point, 
that  the  competition  of  opposite  analogies  which  is  inci- 
dent to  the  application  of  law  arises  exclusively  from  the 
indefiniteness  of  a  rule  or  rules.  But  it  may  possibly 
arise  from  a  somewhat  different  cause :  namely,  the  incon- 
sistency inter  se  of  several  definite  rules,  or  the  intrin- 
sic or  self-inconsistency  of  one  definite  rule.  Or,  (what, 
in  effect,  is  exactly  the  same  thing,)  it  may  possibly  spring 
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from  the  inconsistency  with  which  such  rules  or  rule  have 
been  administered  or  applied.  Of  two  cases,  for  example, 
which  belong  to  one  category,  and  which  therefore  should 
have  been  adjudged  by  one  and  the  same  rule,  the  one  may 
have  been  decided  by  a  definite  or  precise  nile  and  the 
other  by  a  definite  rule  essentially  different  from  the  former. 
Or,  supposing  a  single  rule  which  is  perfectly  definite  or 
precise,  it  may  have  been  applied  to  one,  and  withheld  from 
another  case,  though  the  two  adjudged  cases  arc;  of  one  de- 
scription or  class. 

Now,  on  either  of  these  suppositions,  it  may  happen 
that  a  case  in  controversy  is  essentially  similar  to  the  cases 
which  have  been  resolved  inconsistently.  But,  assuming 
that  a  case  in  controversy  is  essentially  similar  to  those 
cases,  it  bears  a  likeness  to  one  of  them,  and  the  same  like- 
ness  to  the  other ;  which  respective  likenesses,  though  iden- 
tical in  relation  to  the  cases,  are  opposed  and  contending 
analogies  in  relation  to  the  rules  or  nile.*  Consequently 
the  difficulty  may  spring  from  the  inconsistency  of  several 
definite  rules,  or  from  the  intrinsic  inconsistency  of  a  single 
definite  rule.  But,  though  it  may  spring  from  inconsis- 
tency which  is  not  an  effect  of  indefiniteness,  it  commonly 
springs  from  inconsistency  of  which  indefiniteness  is  the 
cause :  that  is  to  say,  it  commonly  springs  from  the  incon- 
sistency of  several  indefinite  rules,  or  from  the  intrinsic 
inconsistency  of  a  single  indefinite  rule.  For  the  inconsis- 
tency in  rules  which  is  not  an  effect  of  their  indefiniteness, 
is  generally  an  evil  that  is  easily  corrigible. 

Generally,  therefore,  a  system  or  body  of  law  is  kept  pass- 
ably froe  from  it  by  direct  or  judicial  legislation.  But  the 
inconsistency  in  rules  which  is  caused  by  their  want  of  pre- 
cision, is  often  an  invincible  malady,  or  a  malady  diflScult  to 

^  If  two  cases  essentially  different  hare  been  decided  by  a  common  rale, 
A  competition  of  opposite  nnalogtes  cannot  arise  from  the  inconsisieocy. 
For  if  A  case  in  controversy  be  essentially  similar  to  eitber,  it  is  eaaentiaUj 
different  from  the  other,  and  not  essentially  like  it. 
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heal.*  It  often  inheres  in  the  purpose  of  a  rale,  and  there* 
fore  is  simply  incnrable.  And  where  it  is  susceptible  of 
cure,  (which  far  more  often  is  the  fact,)  it  can  seldom  be 
expelled  from  the  system  without  a  solicitude  and  skill 
which  lawgivers,  direct  or  judicial,  have  rarely  felt  and  at- 
tained to. 

It  appears,  then,  from  the  foregoing  analysis,  that  the  com- 
petition of  opposite  analogies  which  is  incident  to  the  appli- 
cation of  law,  arises  from  this  :  that  a  rule  in  the  system  of 
law  which  the  judge  is  engaged  in  administering,  is  incon- 
sistent with  itself ;  or  that  two  or  more  of  the  rules  which 
actually  compose  the  system,  are  inconsistent  with  one  an- 
other. It  appears,  also,  from  the  same  analysis,  that  the  rule 
or  rules  are  commonly  thus  inconsistent,  because,  inevitably 
or  otherwise,  it  or  they  are  indefinite ;  but  that  the  rule  or 
rules  are  occasionally  thus  inconsistent,  although  it  or  they 
are  perfectly  precise. 

From  the  competition  of  opposite  analogies  which  is  in- 
cident to  the  application  of  law,  I  turn  to  the  similar  diffi- 
culty which  is  incident  to  judicial  legislation. 

{Jlie  rest  toantinff.) 


♦  Kulcs  inTolnng  degrees:  e.^.  Ubd,  lunacy,  prodigality,  reasonable 
time,  reasonable  notice.  These  are  hotbeds  of  competing  analogies.  T¥e 
indefiniteness  is  incoirigible.  A  discretion  is  lefl  to  the  judge.  Qms- 
tions  arising  on  them  (and  all  competitions  of  analogies)  are  questioot 
of  law:  e.ff.  they  regard  the  applicability  of  an  uncertain  or  inboo- 
sistent  rule  or  rules,  to  a  given  and  known  fact.  They  are  hardly  ques- 
tions of  interpretation  or  induction,  for  though  the  rule  were  explored  and 
known  as  (ar  as  possible,  doubt  would  remain. 
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EXCURSUS  ON   ANALOGY. 

(Analogical  Reasoning  and  Syllogism.) 

Having  analysed  the  equivocal  phrase  of  which  we  have 
treated  in  the  text/  we  will  here  review  the  meanings  (or 
rather  the  principal  meanings)  of  the  equivocal  term  which 
it  involves :  namely,  the  term  Analogy. 

1.  As  taken  with  the  largest,  and  perhaps  the  moat 
current  of  its  meanings,  the  term  analogy  is  coextensive 
with  the  term  likeness :  In  other  words,  it  signifies  likeness 
or  resemblance  of  any  nature  or  degree.  The  process,  for 
example,  of  reasoning,  which  we  shall  scrutinize  hereafter, 
may  be  grounded  on  a  likeness  or  resemblance  of  any  na^ 
ture  or  degree;  and  whatever  be  the  nature  or  degree 
of  the  given  likeness  or  resemblance,  the  reasoning  which 
is  grounded  upon  it  is  styled  reasoning  by  analogy.  More- 
over, the  term  analogy,  as  borrowed  by  the  Romans  from 
the  Greeks,  often  signifies  a  reasoning  which  is  grounded 
on  a  likeness  or  resemblance,  instead  of  the  likeness  or 
resemblance  whereon  the  reasoning  is  grounded.  And 
analogy,  as  meaning  such  reasoning  (or  the  consequent 
yielded  by  such  reasoning)  receives  from  the  Roman  Varro, 
(treating  of  its  etymon  and  value,)  the  following  extensive 
definition  :  ''  Veritas  et  ratio  quae  a  similitudine  oritur." 

2.  Between  the  species  or  sorts  which  are  parts  of  a  yenms 
or  kind,  there  obtains  a  resemblance  or  likeness  whereon 
the  yenus  is  built ;  or  (changing  the  phrase)  between  indi- 
viduals of  any,  and  individuals  of  any  other  of  those  sorts, 
there  obtains  a  resemblance  or  likeness  by  which  they  are  \ 

•  8ee  Lecture  XXKVII.,  Vol.  II.  (nie).  \ 
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determined  to  the  kind.  Moreover,  between  individuals  or 
singulars  as  parts  of  any  one  of  those  species,  there  obtains 
another  resemblance,  which  is  the  ground  or  basis  of  the 
sort.  For  example  :  Between  the  various  species  which  are 
parts  of  the  yenus  animal,  (or  between  individuals  of  any, 
and  individuals  of  any  other  of  those  species,)  there  obtains 
a  resemblance  or  likeness  which  determines  them  to  the 
yenus  animal.  And  between  individual  men,  as  belonging 
to  a  sort  of  animals,  there  obtains  another  resemblance 
which  determines  them  to  the  species  man. 

The  resemblance  between  the  species  which  are  parts  of 
a  yenus  or  kind  (or  between  individuals  of  any,  and  indi- 
viduals of  any  other  of  those  species)  is  styled,  in  the 
language  of  logicians,  generic.  The  resemblance  between 
individuals  as  parts  of  any  one  of  those  species  is  styled,  in 
the  language  of  logicians,  specific. 

Now  the  likeness  between  any  of  the  sorts  which  are 
parts  or  members  of  a  kind  (or  between  individuals  of  any, 
and  individuals  of  any  other  of  those  sorts)  is  commonly 
contradistinguished,  under  the  name  of  analog,  to  the 
likeness  between  individuals  as  parts  of  any  one  of  those 
sorts.  For  example :  The  likeness  of  a  man  to  any  of  the  lower 
animals,  as  distinguished  from  the  likeness  of  a  man  to  any  of 
the  human  species,  is  commonly  called  analogy.  Again :  The 
term  intellect,  when  it  is  used  emphatically,  denotes  the 
human  intellect.  But  between  the  intellect  of  men  and 
the  intellect  of  the  lower  animals  there  obtains  a  generic  re- 
semblance. Accordingly,  the  intellect  of  the  lower  animals 
is  styled  an  *^  analogon  intellectiis  ":  that  is  to  say,  a  some- 
thing which  resembles  generically  the  intellect  of  the  human 
species,  or  the  peculiar  and  preeminent  intellect  which  is 
called  intellect  emphatically.  Again:  In  relation  to  the 
several  titles  from  which  they  respectively  arise,  an  obliga- 
tion ex  contractu  and  an  obligation  quasi  ex  contractu  are 
obligations  of  different  species.  But  these  two  different 
species  are  parts  of  acommonyenfir^ .-  namely,  the  ^enus  o(  oi^ 
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Uffotianes  (in  the  sense  of  the  Roman  lawyers).  Acooidingly, 
an  obligation  qstan  ex  contractu  (as  the  adverb  qwui  im- 
ports)  is  an  analogon  of  an  obligation  annexed  by  the  law 
to  a  contract. 

It  follows  from  what  has  preceded,  that  when  we  denote 
by  the  term  analogy  a  generic  and  remoter  resembUnce 
between  individuals  or  singulars,  we  make  the  following 
suppositions  concerning  the  compared  objects.  First :  That 
one  or  some  of  those  objects  are  parcel  of  a  given  class, 
which,  for  the  purpose  in  hand,  we  deem  a  species:  that  is 
to  say,  a  class  consisting  exclusively  of  mere  individuals  or 
singulars,  and  not  containing  or  comprising  lower  or  nar- 
rower  classes.  Secondly  :  That  the  other  or  rest  of  those 
objects  are  not  of  that  given  species.  Thirdly :  That  all 
the  compared  objects  are  parcel  of  a  given  genus  by  which 
that  species  is  embraced. 

3.  Two  or  more  objects  may  bear  to  another  object,  (or 
they  may  bear  respectively  to  several  other  objects,)  similar 
though  several  relations.  Thus,  A  may  be  related  to  «,  as 
B  is  related  to  a? ;  or  ^  may  be  related  to  c  (or  to  c,  d,  and 
e),  as  J?  is  related  to  or  (or  to  ar,  y,  and  r).  Now  where 
several  objects  are  thus  related  similarly,  they  bear  to  one 
another  a  likeness  lying  in  a  likeness  of  their  relations. 
And  this  resemblance  of  objects,  lying  in  a  resemblance  of 
their  relations,  has  been  named  by  Greek  and  Latin,  and 
also  by  modem  writers,  analogy :  by  Latin  writers,  trans- 
lating from  Greek,  proportio. 

Where  objects  are  allied  by  a  likeness  lying  in  a  likeness 
of  their  relations,  the  objects  may  be  connected,  or  the  ob- 
jects may  not  be  connected  by  a  likeness  of  a  different 
nature.  On  either,  however,  of  these  suppositious,  the  ob- 
jects are  parts  of  an  actual,  or  a  possible  genus  or  svecies, 
built  on  the  likeness  of  their  relations.  For  a  likeness  of 
objects  which  lies  in  a  likeness  of  their  relations,  as  well  as 
any  other  likeness  connecting  the  objects  with  one  another, 
may  form  a  reason  or  ground  for  putting  them  together  in 
a  class. 
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Of  the  analogy  or  likeness  of  objects  which  lies  in  a'  like* 
ness  of  their  relations,  the  following  examples  are  sped* 
mens. — ^The  fin  of  a  fish  and  the  wing  of  a  bird  are  ana* 
loffous  objects :  the  fin  being  to  the  fish,  in  respect  of  its 
movements  through  the  water,  as  the  wing  is  to  the  bird, 
in  respect  of  its  movements  through  the  air.  There  also 
obtains  an  analogy  between  an  egg  and  a  seed :  for  the  ^g 
is  related  to  the  mother,  and  to  the  incipient  bird,  as  the 
seed  is  related  to  the  generating,  and  to  the  inchoate  plant. 
Where  several  legal  cases  are  included  by  a  law  or  principle, 
their  similar  though  several  relations  to  the  law  or  principle 
which  includes  them,  make  them  analogous  cases.  Thus, 
the  several  specific  cases  actually  comprised  by  a  statute ; 
or  the  several  specific  cases  comprised  by  a  judiciary  rule, 
carry  a  mutual  analogy^  or  a  mutual  parity  or  sequity,  in 
respect  of  their  like  relations  to  the  statute  or  rule  of  law. 

Again :  We  may  suppose  that  the  author  of  a  statute, 
when  he  is  making  the  statute,  omits  some  class  of  cases 
falling  within  its  reason.  Now,  on  this  supposition,  a  case 
which  is  thus  omitted  and  a  case  which  the  statute  includes, 
bear  to  the  reason  of  the  statute  similar  though  several  re- 
lations.  And  in  respect  of  their  similar  though  several  re- 
lations to  the  reason,  the  omitted  and  included  cases  are 
anahgom^  sequal,  ox  pares. 

But  here,  to  prevent  misconception,  I  must  add  the  fol- 
lowing remarks. — ^The  several  specific  cases  which  are  ac- 
tually comprised  by  a  statute,  or  the  several  specific  cases 
which  are  comprised  by  a  judiciary  rule,  are  therefore  ana* 
Jogous  or  pares :  for  the  respective  relations  of  the  cases  to 
the  statute  or  rule  which  includes  them  are  similar  though 
•several  relations. 

fiut  when  it  is  said  of  a  litigated  case,  that  it  bears  an 
analogy  or  parity  to  another  case  or  cases,  it  commonly  is 
not  intended  that  the  doubtful  and  litigated  case  is  surely 
and  indisputably  included  by  a  statute  or  rule  in  question. 
It  commonly  is  meant  that  the  litigated  bears  to  the  other 
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ttme  a  specific  or  generic  likeness;  and  that  the  fonner 
ought  to  be  decided  on  account  of  the  alleged  resemblance, 
by  a  statute  or  rule  in  question  on  account  of  the  resem- 
blance alleged.  Or  else  it  is  meant  that  the  litigated  bears 
to  the  other  case  a  specific  or  generic  likeness ;  but  that 
the  former  ought  not  to  be  decided,  although  the  resem- 
blance is  admitted,  by  a  statute  or  rule  in  question,  not- 
withstanding the  aduiitted  resemblance.  Consequently,  the 
asserted  or  admitted  analogy  of  the  litigated  case  to  the 
other  is  not  an  analogy  or  parity  lying  in  a  likeness  of  their 
relations ;  or,  at  the  least,  it  is  not  an  analogy  or  parity 
lying  in  a  likeness  of  their  relations  to  a  given  statute  or 
rule  indisputably  including  both. 

In  truth,  when  it  is  said  that  a  litigated  case  is  analoyouM 
to  another  case,  one  of  the  following  meanings  is  commonly 
imported  by  the  phrase.  It  is  meant  that  the  litigated  case 
bears  to  the  other  case,  a  specific  and  proximate  resem- 
blance ;  and  that  the  former  ought  to  be  decided,  on  account 
of  the  alleged  resemblance,  by  a  given  statute  or  rule  in  which 
the  latter  is  included.  Or  else  it  is  meant  that  the  litigated 
bears  to  the  other  case  a  generic  and  remoter  resemblance ; 
and  that  the  former  should  be  brought  or  forced,  on  account 
of  the  alleged  resemblance,  within  a  statute  or  rule  by  which 
the  latter  is  comprised :  that  is  to  say,  that  a  new  rule  of 
judiciary  law,  resembling  a  statute  or  rule  by  which  the 
latter  is  comprised,  ought  to  be  made  by  the  Court,  and 
applied  to  the  case  in  controversy. 


In  any  of  the  meanings  which  we  have  reviewed  above, 
the  term  analogy  signifies  likeness :  namely,  likeness  or  re- 
semblance of  any  nature  or  degree ;  generic  and  remoter 
likeness,  as  opposed  to  specific  and  proximate ;  or  a  like- 
tiess  of  several  objects,  lying  in  a  likeness  of  their  relations. 
In  any  of  the  meanings  which  we  shall  review  below,  the  j 

term  analogy  denotes  an  intellectual  process:  a  process 
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which  is  caused  or  grounded  by  or  upon  an  analogy  (in  one 
or  another  of  the  meanings  which  we  have  reviewed  above). 

1.  Analogy  denotes  the  analogizing  of  several  anal(^u8 
objects :  that  is  to  say,  the  considering  the  several  objects 
as  connected  by  the  analogy  between  them. 

2.  Analogy  denotes  an  inference,  or  a  reasoning  or  argu- 
mentation, whereof  an  analogy  of  objects  is  mainly  the  cause 
or  ground. 

The  nature  of  the  inference,  or  reasoning,  may  be  stated 
or  suggested  thus.  Two  or  more  individuals,  or  individual 
or  singular  objects,  are  allied  by  a  given  analogy.  It  is 
known  (or,  at  least,  is  ^assumed,)  before  and  without  the 
reasoning,  that  a  given  something  is  true  of  one  or  some  of 
these  objects.  But  it  is  not  known,  before  and  without  the 
reasoning,  that  the  given  something  is  true  of  the  other  or 
rest  of  these  objects.  From  the  given  analogy,  however, 
which  connects  these  objects  with  one  another,  the  follow- 
ing inference  is  drawn :  Namely,  that  the  given  something 
which  is  true  of  one  or  some  of  these  objects,  is  true  of  the 
other  or  rest.  Or  the  nature  of  the  inference  or  reasoning 
may  be  stated  or  suggested  thus : — A  is  x  and  jf  and  z.  An 
analogy  or  parity  obtains  between  A  and  B ;  for  B  as  well 
as  ^  is  iP  and  jf.  We  know,  (or,  at  least,  we  assume,)  be- 
fore and  without  the  reasoning,  that  A  is  also  z.  We  do 
not,  however,  know,  before  and  without  the  reasoning,  that 
B  is  also  z.  But,  since  B  as  well  as  ^  is  or  and  y,  and  we 
know,  the  reasoning  apart,  that  A  is  also  xr,  we  infer,  by 
analogy  or  parity,  that  B  is  also  z.  In  short,  from  two 
antecedents  or  data  which  are  known  independently  of  the 
reasoning,  we  argue  or  proceed  to  a  consequent  which  is 
unknown  without  it.  From  our  knowledge  that  several 
objects  are  connected  by  a  given  analogy,  and  our  know* 
ledge  that  a  further  something  is  true  of  one  or  some,  we 
infer  that  the  further  something  is  true  of  the  other  or 
others. 

From  the  following  passage  in  Quinctilian,  it  seems  that 
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the  Roman  writers,  as  borrowing  a  term  from  the  Greek, 
styled  the  reawniny  in  question^  analog;  and  that  the 
Roman  writers  styled  such  reasoning  proportion  (sometimes 
also  cofnparalio,)  when  they  turned  the  Greek  expression 
into  its  nearest  Latin  equivalent.  ''  Analoffia,  quam  proximo 
ex  Grseco  transferentes  in  h^Wxixxxa proporlionem  vocaverunt, 
haec  vis  est:  Ut  id,  quod  dubium  est,  ad  aliquid  simile,  de 
quo  non  quseritur,  rcferat ;  ut  incerta  certis  probet.'* — Inst. 
Orat.  L.  I.  c.  G.  We  have  already  quoted  the  definition  of 
the  term,  given  by  the  etymologist  Varro ;  agreeably  to  his 
definition,  analogy  signifies  the  consequent  yielded  by  the 
reasoning  in  question,  rather  than  the  reasoning  itself. 

But  though  the  reasoning  in  question  is  styled  analogy 
Of  proporlion^  it  is  styled  more  commonly  reasoning  by  ana- 
logy or  else  analogical  reasoning :  ratiocinatio  per  analoffiam 
or  argumenialio  analogica.  It  is  styled  also  reasoning  by 
parity ;  and  since  equality  or  aquily  is  tantamount  to  ana^ 
logy  or  parity^  it  might  be  styled  moreover  reasoning  by 
equality  or  aequity. 

And  here  I  may  remark  that  the  homely  phrase  to  liken^ 
or  to  liken  one  thing  to  another^  is  equivalent  to  the  finer 
phrase  to  reason  by  analogy  or  parity.  We  know  that 
several  objects  are  like  in  certain  respects :  We  know  that 
a  something  is  true  of  some  of  these  objects,  although  we 
do  not  know  that  the  same  is  true  of  the  others :  From  our 
knowledge  that  the  former  and  the  latter  are  like  in  certain 
respects,  and  our  knowledge  that  the  given  something  may 
be  truly  affirmed  of  the  former,  we  infer  that  the  given 
something  may  be  truly  affirmed  of  the  latter.  Now  here 
in  homespun  English,  we  liken  the  latter  to  the  former: 
that  is  to  say,  we  argue  them  like  the  former  in  one  .or 
more  respects,  since  we  know  them,  the  inference  apart,  like 
the  former  in  others. 
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In  a  case  of  analogical  reasoning,  the  analogy  of  the  com- 
pared objects  may  lie  in  a  resemblance  of  their  relations,  or 
in  another  resemblance.  On  either  of  the  two  suppositions, 
the  resemblance  may  be  specific,  and  comparatively  close 
or  strong,  or  the  resemblance  may  be  generic,  and  compa- 
ratively distant  or  faint.  In  other  words,  the  objects  from 
which  we  infer,  and  the  objects  to  which  we  argue,  may  be 
parts  of  one  species :  or  the  former  may  belong  to  a  species^ 
parcel  of  a  given  ffenus^  and  the  latter  to  another  species, 
parcel  of  the  same  ffenus.  Whatever  be  the  nature  of  the 
likeness  on  which  the  reasoning  is  grounded,  or  whatever 
be  the  degree  of  the  likeness  on  which  the  reasoning  is 
grounded,  the  reasoning  may  be  called  with  propriety,  as 
it  commonly  is  called  in  practice,  reasoning  by  analogy  or 
parity. 

But  such  analogical  arguments  as  are  grounded  on  spe- 
cific resemblances,  and  such  analogical  arguments  as  are 
grounded  on  generic  resemblances,  are  not  unfrequently 
distinguished  by  the  following  antithesis  of  phrases.  An 
inference  from  singulars  of  a  sort,  is  grounded,  it  is  said, 
on  experience.  An  inference  from  singulars  of  a  sort  which 
is  parcel  of  a  given  kind,  to  singulars  of  another  sort 
which  is  parcel  of  the  same  kind,  is  grounded,  it  is  said,  on 
analoyy. 

For  example :  It  is  said  that  a  physician  would  reason 
from  CiVperience,  in  case  he  reasoned  thus :  ''  Some  men 
have  died,  or  have  suffered  some  other  harm,  on  taking  a 
certain  drug ;  therefore,  other  men  will  die,  or  will  suffer  a 
like  harm,  if  the  drug  be  taken  by  them.''  It  is  said  that 
he  would  reason  from  analogy,  in  case  he  reasoned  thus : 
''Some  animals  of  one  of  the  lower  sorts  have  died  of 
a  certain  drug ;  therefore  men  will  die  of  the  drug,  if  it  be 
taken  by  them." 

But  such  analogical  arguments  as  are  grounded  on  spe- 
cific resemblances,  and  such  analogical  arguments  as  are 
grounded  on   generic  resemblances,   are  vaguely  divided 
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by  a  diflferenoe  which  is  merely  a  differeooe  of  degrees. 
There  is  not  the  opposition  of  natures  between  the  two 
dasses  of  arguments,  which  seems  to  be  expressed  or 
intimated  by  the  foregoing  antithesis  of  phrases.  For 
whether  the  likeness  be  specific  or  generic,  an  argument 
raised  on  a  likeness  rests  upon  two  antecedents :  first,  the 
likeness  between  the  objects  from  which  we  reason  or  infer, 
and  the  objects  to  which  we  argue ;  secondly,  the  given  and 
farther  something  which  we  know  or  assume  of  the  former, 
and  which,  by  analogy  or  parity,  we  impute  or  ascribe  to 
the  latter. 

Now,  whether  the  likeness  be  specific  or  generic,  each 
antecedent  is  known  to  us  (either  directly  or  mediately)  by 
or  through  an  experience  which  has  occurred  to  ourselves 
cur  others.  Consequently,  whether  the  likeness  be  specific 
or  generic,  the  reasoning  is  built  ou  experience,  and  also 
18  built  on  analogy.  In  respect  of  either  antecedent,  the 
reasoning  is  built  on  experience.  In  respect  of  that  ante- 
cedent which  consists  in  the  likeness  of  the  objects,  the 
reasoning  is  built  on  analogy  with  which  experience  pre- 
sents us.  We  know,  indeed,  through  experience,  (helped 
by  analogical  reasoning,)  that  such  analogical  arguments  as 
rest  on  specific  resemblances,  are  commonly  worthier  of 
trost  than  such  as  rest  on  generic.  But  this  extremely 
vague,  though  extremely  important  difference,  is  merely  a 
difference  of  degrees.  Although  an  analogical  argument 
raised  on  a  stronger  resemblance  may  be  surer  than  a 
similar  argument  raised  on  a  weaker  resemblance;  the 
natures  of  the  several  arguments  are  essentially  like  or 
identical. 


We  vrill  divide  analogical  reasoning  into  two  principal 
kinds. 

As  concerned  with  matter  of  a  nature  which  we  shall 
endeavour  to  explain,  analogical  argumentation  (tnppoeing 
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it  justly  conducted)  is  only  contingently  trae :  Or  (chang- 
ing the  phrase)  the  something  which  is  tnic  of  the  object 
from  which  we  reason  or  infer,  is  only  probably  true,  or 
only  contingently  true,  of  the  objects  to  which  we  argue. 

As  concerned  with  matter  of  another  nature,  which  we 
shall  also  endeavour  to  explain,  analogical  argumentation 
(supposing  it  justly  conducted)  is  necessarily  or  certainly 
true :  Or  (changing  the  phrase)  the  something  which  is  true 
of  the  objects  from  which  we  reason  or  infer,  is  certainly  ot 
necessarily  true  of  the  objects  to  which  we  argue. 

Analogical  reasoning  of  the  former  kind  we  will  call  ana- 
logical reasoning  concerning  contingent  matter.  Analogical 
reasonmg  of  the  latter  kind  we  will  call  analogical  reason- 
ing  concerning  necessary  matter.  We  incline  to  believe 
that  the  latter  is  not  commonly  called  analogical  reasoning, 
and  it  certainly  differs  essentially  from  analogical  reasoning 
concerning  contingent  matter.  Accordingly,  we  have  hither- 
to assumed,  in  treating  of  reasoning  by  analogy,  that  all 
analogical  reasoning  concerns  contingent  matter. 

But  to  this  we  shall  return  below. 

[Analyse  analogical  reasoning  of  the  first  kind,  and  compare  it 
with  syllogism  and  perfect  induction,  and  with  analogical  reason- 
ing (if  such  it  can  be  called)  which  is  concerned  with  neocasaiy 
matter.] 


.    I  must  now  endeavour  to  distinguish  Contingent  from 
Necessary  Troth. 

0>ntingent  Troth  is  truth  not  inseparable  from  a  notion 
of  the  object :  Our  belief  resting,  not  on  a  necessary  con- 
nection of  truth  with  the  object,  but  on  experience  and  ob- 
servation (one's  own  or  others')  of  their  invariable  or  cus- 
tomary conjunction :  such  as  the  experience  of  pleasure  or 
pain  as  connected  with  objects  of  a  given  class :  Our  beli^ 
or  expectation  of  future  conjunction  being  (at  least  after 
experience)  proportioned  to  the  degree  in  which,  in  times 
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past»  ooojunction  has  approached  to  invariableness.  E.  g. 
The  death  of  men  is  expected  with  perfect  confidence ;  but 
the  effect  of  a  drug  on  the  human  body,  or  of  an  object  on  the 
human  mind,  in  the  way  of  pleasure  or  pain,  is  expected  with 
less  confidence.  The  nature  of  the  belief  or  expectation  derived 
from  past  conjunctions,  is  not  within  the  province  of  the  lo- 
gician, who  takes  the  facts  from  the  philosophy  of  the  human 
mind.  The  belief  or  expectation  seems  to  be  confident  be- 
fwe  experience,  and  to  be  afterwards  reduced  to  experience ; 
widened  by  analogical  reasoning  founded  on  generic  resem- 
blance. It  will  be  admitted  by  all,  that  our  belief  ought  to 
be  commensurate  with  the  experience ;  e.g.  with  the  pro- 
portion  borne  by  individual  instances  in  which  the  conjunc- 
tioD  has  been  experienced,  to  individual  instances  in  which 
ii  has  not.  Whether  our  belief  is  first  absolute  and  then 
pn^rtioned  to  experience,  or  is  first  hesitating  and  gra- 
dually  proportioned  to  experience,  is  not  a  question  falling 
within  the  range  of  the  logician. 

In  ordinary  language,  contingent  truths  are  certain  or 
probable.  As  opposed  to  necessary,  all  are  contingent,  in 
the  sense  above  explained ;  but  according  as  truth  is  ac- 
cordant with  all  past  experience,  or  only  accords  with  past 
experience  generally,  it  is  certain  or  probable. 

A  contingent  or  probable  truth  does  not  necessarily  be- 
long to  the  object,  ^though  in  fact  no  object  of  the  sort 
has  been  known  without  it. 

Necessary  Truth  is  that  wh  i  is  tn  all  objects,  like 
the  objects  argued  from,  by  t    ir  having  that 

wherein  they  are  analogous.  A  i  >  ry  e  ix  of  thai ;  a 
something  without  which  the  :t  •  i  t  be  conceived  as 
having  Ihat  [e.g.  Triang'  , 
of  a  class,  as  such :  t .  e.  as 
culiarities.     Legal  oonseq  tr 

In  all  these  cases  the  trui         m 
property,  strictly  so  called.    It 
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essence  of  the  object :  t.  e.  from  the  properties  (positive  or 
negative  or  both)  which  make  the  object  to  be  of  the  class 
to  which  it  belongs :  Although  it  is  not  itself  of  the  essence : 
e.ff.  equality  of  the  three  angles  of  any  triangle,  etc. 
Or,  legal  consequence  deducible  from  a  case. 

Analogical  Beasoninff  concerning  Contingent  Matter. 

In  pursuance  of  the  order  suggested  above  we  shall  pro- 
ceed to  analyse  analogical  reasoning  concerning  contingent 
matter. 

l^  Induction ;  t.  e.  analogical  reasoning  extended  to  all 
other  objects,  (or  other  objects  generally  and  indetermi- 
nately,)  having  the  given  analogy  to  the  object  or  objects 
argued  from.  (Call  it,  at  present,  imperfect  induction,  or 
induction  simply;  being  totally  different  in  nature  firom 
what  is  commonly  called  perfect  induction,  and  to  which 
we  shall  advert  below  in  conjunction  with  syllogism.) 

2^  Analogical  argument  not  involving  any  such  universal 
or  general  illation  ;  but  regarding  one  or  some  individually 
determined  singulars,  having  the  given  analogy  to  the  ob- 
jects argued  from. 

This  latter,as  opposed  to  induction,maybe  called  particular 
reasoning ;  and  may  be  drawn  without  adverting  to  others 
generally.  But  in  so  far  as  it  will  hold,  it  supposes  that  the 
truth  applies  universally  or  generally,  and  indeterminately. 

The  degree  of  assurance  with  which  the  particular  con- 
clusion may  be  embraced  is  proportioned  to  the  approach 
to  universality.  E.g. :  A  has  x  and  g.  A  has  also  g.  B 
has  X  and  g.  Ergo,  B  has  z.  But  why?  Because  all 
objects  having  x  and  y,  or  objects  generally  having  x  and 
jf,  have  z :  insomuch,  that  B  is,  certainly  or  probably,  one 
of  a  number  of  objects  having  z. 

This  is  what  we  do  when  we  attempt  to  state  the  grounds 
of  our  inferences.  Also,  when,  in  confuting  others,  we 
suggest  a  contradictory  case  or  cases.  Immense  import- 
ance of  the  habit :  Most  people  being  apt  to  assume  from 
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a  few  cases  universally,  and  then  to  syllogise.  This  leads 
me  to  compare  syllogism  as  concerned  with  contingent 
matter,  and  particular  analogical  reasoning  as  concerned 
with  the  same. 

[Distinguinh  analogical  reasoning  which  is  concerned  with 
contingent  matter,  from  syllogism  and  perfect  indoction,  of  which 
the  matter  is  also  contingent. 

Analyse  analogical  reasoning  (induction  and  particular)  con- 
cerning necessary  matter,  and  compare  it  with  induction  (necea- 
sarily  perfect)  and  syllogism  (necessarily  concluding  absolutely) 
as  concerned  with  the  same.] 

In  analc^cal  reasoning  as  concerned  with  contingent 
truths,  the  truth  or  probability  of  the  inference  depends  on 
two  causes  :  namely,  the  truth  of  the  two  antecedents,  and 
the  invariable  or  customary  connection  of  the  second  an- 
tecedent with  other  singulars  like  tliase  from  which  we 
argue.  If  the  antecedents  are  true,  and  the  conjunction 
invariable,  the  inference  is  certain  :  i .  e.  has  the  certainty 
which  alone  can  belong  to  contingent  truth  (as  explained 
above). 

If  the  antecedents  are  true  and  the  conjunction  not  in- 
variable, the  inference  recedes  from  certainty  in  proportion 
to  the  recess  from  invariableness. 

[Give  examples  of  both  cases.] 

All  analogical  reasoning  proceeds  from  a  singular  to  a 
singular,  or  singulars,  or  from  singulars  to  singulars,  or  a 
singular.  But  when  we  infer  from  singulars  or  a  singular 
to  one  or  some,  it  is  usually  called  *'  reasoning,"  or  ''  parti- 
cular reasoning."  ^Vhen  from  a  singular  or  singulars  to 
the  rest  of  the  actual  or  possible  class, "  induction." 

[Give  example.] 

But  in  -every  case,  the  process  is  essentially  the  same. 
For  the  confidence  in  a  particular  conclusion  depends  upon 
the  approach  to  invariableness  of  conjunction :  t.  e.  upon  the 
possibility  of  an  induction  approaching  to  truth.  Many 
inductions  are  founded  directly  on  an  analogy:  e.ff.  What 
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is  true  of  one  of  a  species,  is  true  of  other  individuals.     Bat 
this  again  rests  ultimately  on  experience. 

It  appears  from  what  has  preceded,  that  reasoning  by 
analogy  or  likeness  (of  any  nature  or  degree)  is  grounded 
on  two  antecedents  :  first,  the  likeness  between  the  objects 
froni^  which  we  reason  or  infer,  and  the  objects  to  which 
we  argue ;  secondly,  the  something,  which,  (the  inference 
apart,)  we  know  to  be  true  of  the  former,  and  which,  by 
analogy  or  parity,  we  impute  or  ascribe  to  the  latter.  But 
though  these  two  antecedents  are  immediately  the  ground 
of  the  inference,  the  inference  reposes  also  on  a  further  or 
ulterior  basis. '  For  why  do  we  argue  from  the  likeness  be- 
tween the  compared  objects,  and  the  something  which  we 
know  to  be  true  of  one,  or  some,  of  the  objects,  that  the 
something  is  true  moreover  of  the  other,  or  rest  of  the 
objects  ?  The  nature  of  the  ulterior  basis  on  which  the  in- 
ference reposes  is  determined  by  the  nature  of  the  matter 
with  which  the  inference  is  concerned. 

In  [some]  cases  of  reasoning  by  analogy  the  truth  of  the 
analogical  inference  (supposing  it  deduced  justly)  is  contin«* 
gent  or  probable;  that  is  to  say,  the  something  that  is 
true  of  the  objects  which  the  just  inference  is  brought  from, 
is  contingently  true  of  the  objects  to  which  the  inference  is 
carried.  In  other  cases  of  reasoning  by  analogy,  the  truth 
of  the  analogical  inference  (supposing  it  deduced  justly)  is 
necessary  or  certain :  that  is  to  say,  the  something  that  is 
true  of  the  objects  which  are  justly  arguedyrom,  is  necessarily 
true  of  the  objects  which  are  justly  argued  to. 


Analogical  Reasoning  as  concerned  with  contingent  Matter, 
distinguished  from  Syllogism  a$ul  perfect  Induction  as 
concerned  with  the  same. 

Whatever  there  has  been  of  reasoning,  as  meaning  pro- 
cess from  known  to  unknown,  has  been  performed  by  an 
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analogical  argament  (an  induction),  bj  which  we  obtained 
the  major  premiss. 

(Give  example.) 

And,  moreover,  in  contingent  matter,  syllogism  is  apt 

to  mislead.     It  rarely  happens  that  the  major  premiss  can 

be  universal,  conformably  with  material  truth,  though  the 

formal  truth  of  the  conclusion  depends  on  assuming  such 

material  universality. 
(Give  example.) 

Since  then  syllogism  can  give  us  no  new  truth,  and  since 
it  may  mislead,  what  is  its  use  ? 

I  incline  to  think  that  the  important  part  is  not  syllo- 
gbm.  But  terms,  propositions,  definitions,  divisions  (ab« 
stracted  from  all  particular  matter)  are  all  important.  It  is 
a  great  error  of  most  logicians  to  consider  these  as  merely 
mbordinate  to  syllogism,  which  is  the  most  futile  part. 
From  my  friend  John  Mill,  who  is  a  metaphysician,  I  ex- 
pect  that  these,  and  analogical  reasoning  and  induction,  ab- 
stracted from  particular  matter  (which  are  the  really  prac- 
tical parts),  will  receive  that  light  which  none  but  a  philo- 
sopher can  give.  For  though  logic  is  a  formal  science,  aud 
takes  its  truth  from  others,  none  but  a  metaphysician  can 
determine  its  boundaries  or  expUcate  it  properly. 

[Necessity  for  illustrations  from  numerous  sdenoes.  ^Many  of 
the  methods  seemingly  peculiar,  would  be  found  universal  or 
general.] 

A  something  equivalent,  or  nearly  approaching,  to  syllo- 
gism, always  happens  when  we  state  in  our  own  minds  the 
groonds  for  a  conclusion  in  a  particular  reasoning :  e.g. : 

jfis^andjf.  ^isalsos.  Bisxandy.  B,eryo,iseiao 
M.  But  why  ?  Because  all  singulars  being  x  and  y  are  also 
r,  or  singulars  being  x  and  jr  are  generally  and  indetermi- 
nately z.  .  In  other  words,  we  can  only  infer  firom  J  to  J?, 
on  the  supposition  that  A  is  the  representative  of  a  whole 
class,  or  of  singulars  generally  contained  in  a  class.  The 
argument,  therefore,  must  be  put  thus :  All  singulars  being 
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X  and  jf,  or  the  singulars  generally  which  are  9  and  jr,  have 
z.  The  singular  or  singulars  forming  the  subject  of  the 
inquiry  are  z.  Therefore,  certainly  or  probably,  J?  is  r. 
And  this  would  be  much  more  convenient  than  the  ordi- 
nary syllogism,  which  assumes  in  the  major  premiss  a  uni- 
versality commonly  false  in  fact,  and  which,  therefore,  must 
be  denied  again  in  the  conclusion.  For  the  conclusion,  in 
fact  or  materially,  cannot  be  absolute,  unless  the  universality 
assumed  in  the  major  premiss  be  materially  true. 

[Use  of  syllogism  (or  analogous  process),  in  leading  ns  to 
review  grounds :  In  confutation : — ^reminding  antagonist  that  he 
has  assumed  somethings  not  tenable.] 

But,  in  fact,  we  never  syllogize,  though  we  perform  an 
analogous  process.  We  run  the  mental  eye  along  the  ana- 
logous objects,  and  if  we  find  them  contradictory,  etc.,  we 
conclude  probably,  or  reject,  unless  we  find  special  reason. 
Hence  Locke's  isarcasm.* 

In  all  particular  analogical  reasoning  which  is  concerned 
with  contingent  matter,  the  truth  of  the  inference  (consi- 
dered as  such),  depends  on  the  truth  of  the  antecedents 
(and  on  something  else).  And  what  I  have  said  of  syllo- 
gism, as  to  the  dependence  on  terms  and  propositions,  applies 
to  perfect  induction.  As  in  syllogism,  true  of  all,  true  of 
every,  so  in  induction,  true  of  every,  true  of  all :  Fi  materia, 
vt  forma  [materially  or  formally].  It  follows  that  by  syl- 
logism we  can  arrive  at  no  new  truth,  the  conclusion  being 
involved  in  the  major  premiss.  We  merely  affirm  of  one 
what  we  had  affirmed  of  all,  including  one.  Or  we  merely 
affirm  that  the  subject  of  the  conclusion  is  one  of  the  all,  of 
which,  in  the  major  premiss,  we  had  affirmed  the  predicate 
of  conclusion. 

^  See  '  Essay  on  the  Human  Understanding/  vol.  ii.  c.  xvii.  f  4. 
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Jmakyieal  Reaionitiy  fLfducium  and  particdarj  m  eon^ 
eerned  wnth  NecesMry  Matter.  The  Induction  neeei$a- 
rify  perfect.  SyUogimn  as  employed  about  tke  same 
matter. 

Now  here  we  merely  reason  from  a  singular  to  a  aingular, 
as  in  the  case  of  contingent  truths.  But  the  ai^ument  car- 
ries with  it  all  the  apodictic  certainty  which  belongs  to  a 
tyllog^tic  inference. 

For  A  is  a  and  d.  A  is  also  x :  and  J  has  x  in  such 
wise  that  every  singular  like  it  in  having  a  and  6,  must 
have  X.  JB  is  analogous  to  J,  in  having  a  and  b.  There- 
fore  j9  is  of  necessity  x. 

It  is  manifest  that  this  is  equivalent  to  the  following  syl- 
logism. Every  singular  which  is  ;r  is  also  g.  £  is  a  sin- 
gular which  is  X.     Therefore,  B  is  also  z. 

But  still  there  is  this  difference,  that  though,  like  a 
syllc^ro,  the  inference  follows  formaliter,  it  also  follows 
materialiter.  So  that  the  cogency  lies  in  the  truth  of  the 
antecedent,  and  not  in  the  relation  and  disposition  of  the 
terms.  And,  on  the  other  hand,  it  differs  from  an  analo- 
gical argument  concerning  a  contingent  tnith.  For  the 
antecedent  necessarily  imports  the  consequent.  Analogical 
reasoning  is  generally  considered  as  being  conversant  about 
contingent  matter,  and  therefore  I  have  so  considered  it 

[Futility  of  syllogism  in  these  cases.] 

Much  of  the  certainty  ascribed  to  mathematical  reason- 
ing lies  in  the  truths  with  which  it  deals  being  of  this  class. 
Or  at  least,  in  approaching  so  near  them  that  the  deviations 
may  be  thrown  aside,  and  afterwards  allowed  for  in  the  way 
of  limitation  to  the  inference.  This  is  also  the  case  with 
many  of  the  truths  with  which  lawyers  have  to  do.  And 
hence  Law  {teste  Leibnitz),  much  like  mathematics.^  In 
either  case,  the  cogency  arises  from  the  nature  of  the  pre- 
miss. 

^  Leibniit,  Epist.  ad  Kettnenim.    See  quoistioii,  pmi. 
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[Eulogy  on  Law,  from  being  oonnected,  on  the  one  hand, 
with  Ethics  and  Religion^  and  on  the  other,  not  less  fitted  to 
form  the  mind  to  habits  of  dose  thinking  than  the  most  abstruse 
of  the  mathematical  sciences.    Also,  to  exercise  the  mind  in  eva- 

loation  of  evidence  regarding  contingent  truths.] 

•         •         •«         •         «         m         • 

For  example :  Interpretation  of  part  of  a  statute  by  an- 
other part :  interpretatio  secundum  analoffiam  scrtptura  (so 
called  as  applied  to  a  statute,  or  to  any  other  written  docu- 
ment). Interpretation  of  a  statute  by  a  statute  made  by 
the  same  legislature  in  pari  materia:  interpretatio  secundum 
analoffiam  scriptoris  (genuine  interpretation).* 

.  .  .  The  last,  an  inference  resting  in  speculation.  But 
often,  a  practical  consequence  built  upon  a  perception  and 
comparison  of  analogous  objects ;  e.ff.  similis  similium  de* 
clinatio. 

The  extension  of  a  statute,  etc.,  ex  ratione  le^,  is  an  ex- 
ample of  analogical  interpretation  (genuine). 

Lower  animals  reason, — how  ?  The  process  of  inference 
which  they  employ  ought  to  be  called  reasoning.  They 
also  compare  and  abstract,  as  a  necessary  forerunner  to 
inference. 

Description  of  perfect  induction. 

The  same  remarks  apply.  The  consequent  is  contained 
in  the  premiss. 

It  follows  not  from  the  form,  but  by  reason  of  the  uiatter. 
For  because  J  and  JB  Biex  and  y,  and  J  is  always  ir,  it  is 
not  true  that  B  is  also  e.  Whatever  truth  there  is,  there* 
fore  lies,  not  in  the  form  of  the  reasoning,  but  in  the  in- 
trinsical  truth  of  the  antecedents :  i .  e.  because  the  antece- 
dents are  intrinsically  true,  we  infer  the  truth  of  the  con- 
sequent. 

In  sylli^m  and  perfect  induction,  that  is,  in  formal  ar- 
gumentation, the  conclusion  follows,  ratione  forma. 

^  For  the  analogy  of  grammarians,  see  Stewart,  249-60.  Johnson, 
"  Analogy/* 
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In  material  argumentation,  the  oondusion  follows  vi 
materuB. 


Stllogism. 


Endeavouring  to  suggest  an  answer  to  this  pr^ant 
and  difficult  question/  we  begm  with  discriminating,  as 
sharply  and  clearly  as  we  can,  formal  and  material  reason- 
ing. By  *^ formal  reasoning/'  (the  propriety  of  which  ex- 
pression will  appear  hereafter,)  we  signify  the  process  of 
mfUoj/Um^  with  the  process  oi  formal  induction.  The  na- 
tures of  these  processes  (to  which  we  shall  revert  below) 
may  be  indicated  briefly  in  the  following  manner.  In  the 
process  of  syllogism,  a  narrower  proposition  is  extracted,  by 
a  formal  and  necessary  inference,  from  a  larger  and  univer- 
sal proposition  which  contains  the  narrower  impUcitly :  In 
the  process  of  forn^  induction,  a  universal  proposition  is 
collected,  by  a  formal  and  necessary  inference,  from  all  the 
singular  propositions  of  which  the  universal  is  the  sum. 

By ''  material  reasoning,"  (the  propriety  of  which  expres- 
sion will  also  appear  hereafter,)  we  denote  analogical  rea- 
soning in  each  of  its  principal  kinds :  namely,  the  reason- 
ing which  yields  a  consequent  that  is  either  singular  or 
partial,  and  the  reasoning  which  yields  a  consequent  that 
is  either  universal  or  general.  Of  the  difference  between 
these  processes  (to  which  we  shall  revert  below)  the  follow- 
ing is  a  brief  description. — In  every  reasoning  raised  on  a 
likeness  or  analogy,  the  analogical  inference  proceeds  from 
an  assumed  singular  or  singulars  to  another  singular  or 
singulars :  that  is  to  say,  it  proceeds  to  one  or  more  of  all 
those  various  singulars  which  are  connected  by  the  given 
analogy  with  the  singular  or  singulars  assumed.  But  where 
it  yields  a  consequent  which  is  either  singular  or  partial^ 
it  proceeds  to  one  or  a  few  of  all  those  various  singulars. 

^  The  question  Mked  by  one  of  tbe  daae ;  (appsrenUj  Mr.  John  MiU:) 
vis.  **  VfhMi,  then,  it  the  om  of  syUogismr*— &  J. 
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Where  it  yields  a  consequent  which  is  either  universal  or 
general,  it  proceeds  without  exception,  to  all  those  various 
singulars,  or  to  all  those  various  singulars,  with  more  or  less 
of  exception. 

We  venture  to  name  the  inference  which  is  merely  sin- 
gular or  partial  (or  which  yields  a  conclusion  or  consequent 
that  is  merely  singular  or  partial,)  reasoninff  by  example. 
For  it  seems  identical  with  the  process  which  logicians  de- 
nominate exemplum^  and  which  they  describe  usually  in 
some  such  words  as  the  following : — **  Argumentatio  in  qu& 
unum  singulare  ex  alio  colligitur/'  The  universal  or  gene- 
ral inference  is  called  emphatically  induction^  and  is  usually 
described  by  logicians  in  some  such  words  as  the  follow- 
ing : — '*  A  singulari  ad  universale  progressio/'  To  distin- 
guish it  from  the  formal  induction  which  is  a  necessary  in- 
duction or  inference,  we  style  it  material  induction.  And 
here  we  must  remark,  that  in  treating  of  argumentation  of 
any  of  the  above-mentioned  sorts,  we  always  assume  (unless 
we  express  the  contrary)  that  the  inference  which  we  are 
considering  is  perfectly  good  or  legitimate :  that  is  to  say, 
that  the  consequent  has  all  the  truth,  in  nature  or  in  de- 
gree,, which  the  natures  of  the  reasoning  and  the  case  will 
allow  the  reasoner  to  reach. 

With  this  remark,  we  pursue  our  attempted  discrimina- 
tion of  formal  and  material  reasoning :  of  the  process  of 
eylloffism,  with  the  process  oi formal  induction^  and  the  pro- 
cess of  reasoning  by  example,  with  the  process  of  material 
induction. 

In  any  legitimate  syllogism  of  any  figure  or  mode,  the 
process  of  argumentation  is  virtually  this.  In  the  major 
proposition,  or  major  premiss,  we  affirm  or  deny  a  some- 
thing of  all  the  individuals  or  singulars  which  constitute  a 
given  class.  In  the  minor  proposition,  or  minor  premiss,  we 
assume  and  affirm  of  a  number  of  individuals,  that  they  are 
iome  of  the  individuals  which  constitute  the  given  class ;  or 
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we  assnme  and  aflSrm  of  a  single  individual,  that  it  is  one 
of  the  individuals  which  constitute  the  given  class.  In  the 
consequent  proposition,  or  conclusion,  we  affirm  or  deny  of 
the  subject  of  the  minor,  what  we  affirmed  or  denied  of  the 
subject  of  the  major. 

Or  the  process  of  affirmation  or  negation  which  we  per- 
form in  the  conclusion,  may  be  stated  more  clearly  thus : 
What,  in  the  major,  we  affirmed  or  denied  of  the  a//,  we 
affirm  or  deny  of  the  singulars  or  singular,  which,  by  the 
assumption  in  the  minor,  are  same  or  one  of  the  alL  Where 
a  syllogism  is  affirmative,  the  process  of  argumentation  runs 
in  the  following  manner : 

''  Every  J  (all  A*s  constituting  the  given  class)  is  ar.  But 
every  j9  is  an  A:  that  is  to  say,  aU  the  singulars  of  the 
narrower  class  constituted  by  all  ^s,  are  same  of  the  sin- 
gulars of  the  larger  class  constituted  by  all  jfs.  Therefore, 
cjrery  JB  is  «." 

"  Every  J  is  x.  But  some  J9's  (of  which  the  quantity 
or  number  is  not  determined)  are  A*s ;  or  some  ^s  (of 
which  the  quantity  or  number  is  determined,  but  which  are 
not  determined  individually  or  singularly)  are  A*b  ;  or  one 
B  (not  determined  individually)  is  an  ^.  Therefore,  such 
some,  or  such  one,  are,  or  is,  ;r/' 

"  Every  ^  is  ;r.  But  these  or  those  (individually  deter- 
mined) ^'s  are  A's ;  or  this  or  that  (individually  deter- 
mined) JB  is  wn  A.  Therefore,  these  or  those  ^s,  or  this 
or  that  B,  are,  or  is,  ;r." 

Where  the  syllogism  is  negative,  the  process  of  argumen- 
tation pursues  the  following  course : — *'  No  A  is  x.  But 
every  ^  is  an  ^^  .*  that  is  to  say,  off,  etc.  Therefore,  no  B 
is  w"  '*iio  A  is  a^.  But  some  ffs  (of  which,  etc.)  are 
^8 ;  or  some  B's  (of  which,  etc.,  but  which,  etc.)  are  A'n ;  { 

or  one  B  (not,  etc.)  is  an  A.  Therefore,  such  some,  or  such 
one,  are  not,  or  is  not,  xJ* 

'^  No  ^  is  w.  But  these  or  those  (individually,  etc.),  B'n 
are  ^s ;   or  this  or  that  (individually,  etc)  ^  is  an  ^. 
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Therefore,  these  or  those  ffs,  or  this  or  that  B,  are  not,  or 
is  not,  ar/' 

It  may  be  gathered  from  the  foregoing  exposition,  that 
the  conclusion  of  every  syllogism  lies  implicitly  in  the  pre- 
misses ;  or  that  what  is  asserted  by  that,  is  asserted  im- 
plicitly by  these.  In  the  process,  therefore,  of  syllogizing, 
there  is  not  really  an  illation  or  inference.  Inasmuch  as 
the  truth  in  the  conclusion  is  parcel  of  the  truth  in  the  pre- 
misses, there  is  not  a  progression  to  a  consequent  really  dis- 
tinct from  the  antecedents.  Really,  (though  not  formally,) 
the  process  consists  exclusively  of  two  assertions :  first,  that 
a  given  something  may  be  said  truly  of  every  of  a  given  all ; 
secondly,  that  every  of  the  individual  objects  which  form 
the  subject  of  the  minor,  (or  the  single  individual  object 
which  forms  the  subject  of  the  minor,)  is  one  of  the  given  all. 

It  also  may  be  gathered  from  the  foregoing  exposition, 
that  the  consequent  or  concluding  proposition,  as  deinff  ike 
consequent  of  tie  premisses,  follows  from  the  premisses  6y 
reason  of  their  form :  that  is  to  say,  independently  of  any 
truth  which  the  premisses  themselves  may  contain,  and  even 
of  any  of  the  meanings  which  their  subjects  and  predicates 
may  import.  Though  each  of  the  premisses  asserts  a  falsity, 
or  though  its  subject  and  predicate  signify  anything  or  no- 
thing, the  conclusion  or  consequent  proposition,  as  being 
the  consequent  of  the  premisses,  is  deduced  or  deducible 
from  these  by  a  formal  and  necessary  iUation.  ''  Conclusio 
a  prsemissis  colligitur,  per  necessariam  et  formalem  conse- 
quentiam,  propter  legitimam  praemissarum  in  modo  et  figura 
dispositionem."  That  the  conclusion  follows  from  the  pre- 
nnases,  independently  of  any  of  the  meanings  which  their 
subjects  and  predicates  may  import,  is  shown  by  the  fore- 
going examples ;  wherein  A,  B,  and  x,  may  signify  any- 
thing or  nothing. 

That  the  conclusion  follows  from  the  premisses,  indepen- 
dently of  any  truth  which  the  premisses  themselves  may 
contain,  is  shown  by  the  examples  following.     **  Every  ani- 
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msl  is  a  stone.  But  every  man  is  an  animal.  Therefore, 
everjr  man  is  a  stone."  ''  No  animal  is  sentient  But  every 
stone  is  an  animal.  Therefore,  no  stone  is  sentient.""  Now 
in  each  of  these  syllogisms,  the  consequent  proposition,  as 
being  the  consequent  of  its  premisses,  is  necessarily  true ; 
or,  (speaking  more  accurately,)  it  follows  from  its  premisses 
by  a  legitimate  and  necessary  inference.  In  the  former 
syll(^m,  however,  the  major  premiss  is  false ;  and  the  con- 
dnsion  inferred  from  the  premisses,  as  not  being  such  con- 
dusion^  is  false  also.  In  the  latter  syllogism,  each  of  the 
premisses  is  false ;  whilst  the  conclusion  inferred  from  the 
premisses,  as  not  being  such  condusion,  is  true ;  but  since 
the  premisses  are  false,  the  truth  of  the  conclusion^  as  not 
being  such  condusion,  has  no  connection  with  its  truth  in 
its  quality  of  a  true  consequent 

In  short  the  rationale  of  the  process  of  syllogising  may 
be  expressed  by  the  {ohwing/ormuia : — ''A  something  may 
be  said  or  predicated  of  every  of  a  given  all :  Every  of  a 
number  of  individuals,  or  one  single  individual,  is  one  of  the 
given  all :  What  may  be  said  or  predicated  of  every  of  the 
given  all,  may  be  said  of  the  subsumed  every,  or  of  the  sub- 
sumed one,  which,  according  to  .the  subsumption,  is  one  of 
the  given  all."  It  is  manifest  from  this /ormnla,  that  the 
truth  or  falsity  of  either  of  the  premisses,  or  the  significance 
or  insignificance  of  the  subject  or  predicate  of  either,  ndther 
affect  the  consequence,  nor  the  consequent  to  which  it  leads. 
The  validity  of  the  consequence  or  inference  depends  ex- 
dosively  upon  two  data:  first  the  unlimited  universality 
of  the  afiirmative  or  negative  proposition  which  constitutes 
the  major  premiss  ;  secondly,  the  assumption  that  the  sin- 
gulars or  singular  which  form  the  subject  of  the  minor,  are, 
or  is,  of  the  singulars  which  form  the  subject  of  the  miyor. 
These  being  granted,  the  consequent  as  the  consequent 
follows  by  a  necessary  consequence. 

Various  singular  objects  are  connected  by  a  common  re- 
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semblance  which  shall  be  called  z;  and  by  reason  of  this 
common  resemblance  they  constitute,  or  might  constitute, 
a  given  species  or  genus.  But  of  every  of  these  various 
singulars,  when  considered  singly  and  severally,  and  also 
without  respect  to  the  actual  or  possible  class,  a  given 
something,  which  shall  be  called  x^  may  be  affirmed  or  de- 
nied. Now  what  may  be  affirmed  or  denied  of  every  of 
these  various  singulars,  when  considered  severally,  may  also 
be  affirmed  or  denied  of  every  of  these  various  singulars  if 
they  be  considered  collectively  and  as  forming  or  constitu- 
ting the  class. 

Major  premiss :  Various  singulars,  including  A  and  B^ 
are  connected  by  y.  But  A  is,  or  is  not,  x;  B  is,  or  is  not, 
m :  And  every  other  of  the  various  singulars,  as  considered 
singly  and  severally,  is,  or  is  not,  x. 

Minor  premiss :  All  these  various  objects,  as  considered 
jointly  and  collectively,  constitute,  or  might  constitute,  the 
species  or  genus  Z. 

Conclusion  :  Every  singular  constituent  of  the  actual  or 
possible  class  is,  or  is  not,  y. 

It  is  manifest  that  there  is  no  illation.  That  what  is  true 
of  every  of  the  objects  as  considered  singly  and  severally, 
is  true  of  every  of  the  same  as  considered  jointly  and  col- 
lectively, and  as  being  the  constituent  parts  of  an  actual  or 
possible  class. 

It  is  manifest  that  it  follows  by  reason  of  the  form.  For 
let  the  major  or  minor  be  what  it  may,  what  is  true  of  every 
when  the  objects  are  taken  severally,  must  equally  be  true 
of  every  when  the  objects  are  taken  collectively,  and  con- 
sidered as  bound  together  by  a  class  or  common  name.  Or 
that  which  is  true  of  every  unit  of  twelve  when  not  consi- 
.dered  as  forming  a  dozen,  is  true  of  every  of  twelve  con- 
sidered as  forming  a  dozen. 
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[Eulogy  on  Law,  from  being  oonnected,  on  the  one  hand, 
with  Ethics  and  Religion^  and  on  the  other,  not  less  fitted  to 
form  the  mind  to  habits  of  dose  thinking  than  the  most  abstruse 
of  the  mathematical  sciences.    Also,  to  exercise  the  mind  in  eva- 

loation  of  evidence  regarding  contingent  truths.] 

•         •         •«  «  «  m         • 

For  example :  Interpretation  of  part  of  a  statute  by  an- 
other part :  interpretatio  secundum  analoyiam  scriptune  (so 
called  as  applied  to  a  statute,  or  to  any  other  written  doco- 
ment).  Interpretation  of  a  statute  by  a  statute  made  by 
the  same  legislature  in  pari  materia:  interpretatio  secundum 
analoffiam  scriptoris  (genuine  interpretation).^ 

.  .  .  The  last,  an  inference  resting  in  speculation.  But 
often,  a  practical  consequence  built  upon  a  perception  and 
comparison  of  analogous  objects ;  e.ff.  similis  similium  de- 
clinatio. 

The  extension  of  a  statute,  etc.,  ex  ratione  le^,  is  an  ex- 
ample  of  analogical  interpretation  (genuine). 

Lower  animals  reason, — how  ?  The  process  of  inference 
which  they  employ  ought  to  be  called  reasoning.  They 
also  compare  and  abstract,  as  a  necessary  forerunner  to 
inference. 

Description  of  perfect  induction. 

The  same  remarks  apply.  The  consequent  is  contained 
in  the  premiss. 

It  follows  not  from  the  form,  but  by  reason  of  the  matter. 
For  because  A  and  B  Biex  and  y,  and  J  is  always  e,  it  is 
not  true  that  B  is  also  e.  Whatever  truth  there  is,  there* 
fore  lies,  not  in  the  form  of  the  reasoning,  but  in  the  in- 
trinsical  truth  of  the  antecedents :  i .  e.  because  the  antece- 
dents are  intrinsically  true,  we  infer  the  truth  of  the  con- 
sequent 

In  sylli^m  and  perfect  induction,  that  is,  in  formal  ar- 
gumentation, the  conclusion  follows,  ratione  forma. 

^  For  the  analogy  of  grammarians,  see  Stewart,  249-60.  Johnaoo, 
«•  Analogy/* 
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In  material  argumentation,  the  eondusion  foUows  vi 
materuB. 


Stllogism. 


Endeavouring  to  suggest  an  answer  to  this  pr^ant 
and  difficult  question/  we  begin  with  discriminating,  as 
sharply  and  clearly  as  we  can,  formal  and  material  reason- 
ing. By  ** formal  reasoning,"  (the  propriety  of  which  ex- 
pression will  appear  hereafter,)  we  signify  the  process  of 
syUofism,  with  the  process  oi  formal  induction.  The  na- 
tures of  these  processes  (to  which  we  shall  revert  below) 
may  be  indicated  briefly  in  the  following  manner.  In  the 
process  of  syllogism,  a  narrower  proposition  is  extracted,  by 
a  formal  and  necessary  inference,  from  a  larger  and  univer- 
sal proposition  which  contains  the  narrower  implicitly :  In 
the  process  of  formal  induction,  a  universal  proposition  is 
collected,  by  a  formal  and  necessary  inference,  from  all  the 
singular  propositions  of  which  the  universal  is  the  sum. 

By  **  material  reasoning,"  (the  propriety  of  which  expres- 
sion will  also  appear  hereafter,)  we  denote  analogical  rea- 
soning in  each  of  its  principal  kinds :  namely,  the  reason- 
ing which  yields  a  consequent  that  is  either  singular  or 
partial,  and  the  reasoning  which  yields  a  consequent  that 
it  either  universal  or  general.  Of  the  difference  between 
these  processes  (to  which  we  shall  revert  below)  the  follow- 
ing  is  a  brief  description. — In  every  reasoning  raised  on  a 
likeness  or  analogy,  the  analogical  inference  proceeds  from 
an  assumed  singular  or  singulars  to  another  singular  or 
nogulars :  that  is  to  say,  it  proceeds  to  one  or  more  of  all 
those  various  singulars  which  are  connected  by  the  given 
analogy  with  the  singular  or  singulars  assumed.  But  where 
it  yields  a  consequent  which  is  either  singular  or  partial, 
it  proceeds  to  one  or  a  few  of  all  those  various  singulars. 

^  The  quettkm  Mked  by  one  of  the  dsae ;  (tppsmUj  Mr.  John  MiU:) 
vis.  **  Whtt,  then,  it  the  um  of  syUogism?"— «SL  J. 
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Where  it  yields  a  consequent  which  is  either  universal  or 
general,  it  proceeds  without  exception,  to  all  those  various 
singulars,  or  to  all  those  various  singulars^  with  more  or  less 
of  exception. 

We  venture  to  name  the  inference  which  is  merely  sin- 
gular or  partial  (or  which  yields  a  conclusion  or  consequent 
that  is  merely  singular  or  partial,)  reasoning  by  example. 
For  it  seems  identical  with  the  process  which  logicians  de- 
nominate exemplum,  and  which  they  describe  usually  in 
some  such  words  as  the  following : — **  Argumentatio  in  qu& 
unum  singulare  ex  alio  colligitur/'  The  universal  or  gene- 
ral inference  is  called  emphatically  induction^  and  is  usually 
described  by  logicians  in  some  such  words  as  the  follow- 
ing : — **  A  singulari  ad  universale  progressio/'  To  distin- 
guish it  from  the  formal  induction  which  is  a  necessary  in- 
duction or  inference,  we  style  it  material  induction.  And 
here  we  must  remark,  that  in  treating  of  argumentation  of 
any  of  the  above-mentioned  sorts,  we  always  assume  (unless 
we  express  the  contrary)  that  the  inference  which  we  are 
considering  is  perfectly  good  or  legitimate :  that  is  to  say, 
that  the  consequent  has  all  the  truth,  in  nature  or  in  de- 
gree,, which  the  natures  of  the  reasoning  and  the  case  will 
allow  the  reasoner  to  reach. 

With  this  remark,  we  pursue  our  attempted  discrimina- 
tion of  formal  and  material  reasoning :  of  the  process  of 
eylloffiem^  with  the  process  oi formal  induction^  and  the  pro- 
cess of  reasoning  by  example^  with  the  process  of  material 
induction. 

In  any  legitimate  syllogism  of  any  figure  or  mode,  the 
process  of  argumentation  is  virtually  this.  In  the  major 
proposition,  or  major  premiss,  we  affirm  or  deny  a  some- 
thing of  all  the  individuals  or  singulars  which  constitute  a 
given  dass.  In  the  minor  proposition,  or  minor  premiss,  we 
assume  and  affirm  of  a  number  of  individuals,  that  they  are 
eome  of  the  individuals  which  constitute  the  given  class ;  or 
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we  assnme  and  aflSrm  of  a  single  individnal»  that  it  is  one 
of  the  individuals  which  constitute  the  given  class.  In  the 
consequent  proposition,  or  conclusion,  we  affirm  or  deny  of 
the  subject  of  the  minor,  what  we  affirmed  or  denied  of  the 
subject  of  the  major. 

Or  the  process  of  affirmation  or  negation  which  we  per- 
form in  the  conclusion,  may  be  stated  more  clearly  thus : 
What,  in  the  major,  we  affirmed  or  denied  of  the  a/l,  we 
affirm  or  deny  of  the  singulars  or  singular,  which,  by  the 
assumption  in  the  minor,  are  same  or  one  of  the  alL  Where 
a  syllogism  is  affirmative,  the  process  of  argumentation  runs 
in  the  following  manner : 

''  Every  J  (all  J*s  constituting  the  given  class)  is  ar.  But 
every  B  is  an  J:  that  is  to  say,  all  the  singulars  of  the 
narrower  class  constituted  by  all  ^s,  are  same  of  the  sin- 
gulars of  the  larger  class  constituted  by  all  jfn.  Therefore, 
cjrcry  JB  is  «." 

**  Every  J  is  x.  But  some  ^s  (of  which  the  quantity 
or  number  is  not  determined)  are  A*s ;  or  some  ^s  (of 
which  the  quantity  or  number  is  determined,  but  which  are 
not  determined  individually  or  singularly)  are  A*s ;  or  one 
JB  (not  determined  individually)  is  an  A.  Therefore,  such 
some,  or  such  one,  are,  or  is,  ar." 

"  Every  J\&  x.  But  these  or  those  (individually  deter- 
mined) ^s  are  J!% ;  or  this  or  that  (individually  deter- 
mined) B\%9Xi  A.  Therefore,  these  or  those  JT's,  or  this 
or  that  B^  are,  or  is,  x." 

Where  the  syllogism  is  negative,  the  process  of  argumen- 
tation pursues  the  following  course : — **  No  ^  is  ^.  But 
every  ^  is  an  ^  .*  that  is  to  say,  off,  etc.  Therefore,  no  B 
it «."'  '"^  No  ^  is  X.  But  some  ^s  (of  which,  etc.)  are 
^8;  or  some  ^'s  (of  which,  etc.,  but  which,  etc.)  are  ^s; 
or  one  j8  (not,  etc.)  is  an  A.  Therefore,  such  some,  or  such 
one,  are  not,  or  is  not,  x** 

''  No  ^  is  X.  But  these  or  those  (individually,  etc.),  ff% 
are  At%i  or  this  or  that  (individually,  etc)  ^  is  an  ^. 
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Thcfcfarc,  these  or  thooe  B^s,  or  this  or  that  B,  are  not,  or 
is  not,  x" 

It  may  be  gathered  from  the  for^oiiig  expositioD,  that 
the  ooDdosion  of  ewerj  syllogism  lies  implicitly  io  the  pre- 
misses ;  or  that  what  is  asserted  by  that,  is  asserted  im- 
plicitly by  these.  In  the  process,  therefore,  of  syllogizing, 
there  is  not  really  an  illation  or  inference.  Inasmuch  as 
the  truth  in  the  omdosion  is  pared  of  the  tmth  in  the  pre- 
misaes,  there  is  not  a  progression  to  a  consequent  really  dm- 
tioct  from  the  antecedents.  Really,  (though  not  formalfy,) 
the  process  consists  exdusirdy  of  two  assertions :  first,  that 
a  giren  something  may  be  said  truly  of  a^iyoTagiven  aU; 
secondly,  that  ewerj  of  the  individual  objects  which  form 
the  subject  of  the  minor,  (or  the  sin^  individual  object 
which  forms  the  subject  of  the  minor,)  is  aae  of  the  given  all 

It  abo  may  be  gathered  from  the  fivegCMng  exposition, 
that  the  consequent  or  conduding  proposition,  as  beimg  tie 
eoMsejmeMt  of  tie  premis9e$,  follows  from  the  premisses  if 
reamm  of  their  form :  that  is  to  say,  indqiendently  of  any 
troth  which  the  premisses  themsdves  may  contain,  and  even 
of  any  of  the  meanings  which  thdr  subjects  and  {Medicates 
may  impc^  Though  eadi  of  the  premisses  assets  a  bhity, 
or  though  its  subject  and  predicate  signify  anything  or  no- 
thing, the  oondusion  or  consequent  proposition,  as  being 
the  consequent  of  the  premisses,  is  deduced  or  dedudble 
from  these  by  a  formal  and  necessary  iUation.  "  Gondosio 
a  pmnissis  coUigitur,  per  necessariam  et  formakm  conae- 
quentiam,  propter  l^timam  {H:smissarum  in  modo  et  figura 
dispositionem."  That  the  condosion  fdlows  from  the  pre- 
nnsses,  independently  of  any  of  the  meanings  whidi  their 
subjects  and  predicates  may  import,  is  shown  by  the  five- 
gmng  examples ;  wherein  A^  B^  and  x,  may  signify  any- 
thing or  nothing. 

That  the  condosion  follows  from  the  premisses,  indepeo- 
dentfy  of  any  truth  which  the  premisses  themsdves  may 
contain,  is  shown  by  the  examples  following.     ^  Every  ani- 
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mal  it  a  stone.  Bi  \  every  man  ia  an  animal.  Therefore, 
everjr  man  ia  a  ston  "  "  No  animal  ia  sentient  But  every 
stone  is  an  animal.  Therefore,  no  stone  is  sentient."  Now 
in  each  of  these  syllogisms,  the  c  \sequent  proposition,  as 
being  the  oonsequent  of  its  prem  s,  is  necessarily  tme ; 
or,  (speaking  more  accura  y,)  it  foU(  ;  from  its  premisses 
by  a  legitimate  and  nee  y  in  >  tMs.  In  the  former 
syllogism,  however,  the  ma  n       is  false ;  and  the  con- 

clusion inferred  from  the  prem  ),  t  being  such  con- 
clusion, is  false  also.  In  ;  *  syll  sm,  each  of  the 
premisses  is  false ;  whi  t  concl  inferred  from  the 
premisses,  as  not  being  a  is  true ;  but  since 
the  premisses  are  false,  t  t  of  conclusion,  as  not 
beiiig  such  conclusion,  h  c  t  i  with  its  truth  in 
its  quality  of  a  true  cons^  \\ 

In  short  the  rationale  of  t         >  syllogising  may 

be  expressed  by  the  fob wi     /  .• — *'  A  something  may 

be  said  or  predicated  of  eve     of      given  all :  Every  of  a 
number  of  individuals,  or  c     single  individual,  is  one  of  the 
given  all :  What  may  be  si  d  or  predicated  of  every  of  the 
given  all,  may  be  said  of  th<  subsumed  every,  or  of  the  sub- 
sumed one,  which,  according  to  the  subsumption,  is  one  of 
the  given  all.''     It  is  manil      from  this  formula,  that  the 
truth  or  falsity  of  either  of  tl       emisses,  or  the  significance 
v  insignificance  of  the  subject  or  predicate  of  either,  neither 
Ihct  the  consequence,  nor  the  consequent,  to  which  it  leads. 
lie  validity  of  the  consequence  or  inference  depends  ex- 
asive\y  upon  two  data:  first,  the  unlimited  universality 
the  aflKrmative  or  negative  proposition  which  constitutes 
)  major  premiss  ;  secondly,  the  assumption  that  the  sin- 
^ai8  or  singular  which  form  the  subject  of  the  minor,  are, 
%  of  the  singulars  which  form  the  subject  of  the  miyor. 
se  being  granted,  the  consequent,  as  the  consequent, 
ws  by  a  necessary  consequence. 

jious  singular  objects  are  connected  by  a  common  re- 
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semblance  which  shall  be  called  z;  and  by  reason  of  this 
common  resemblance  they  constitute,  or  might  constitute, 
a  given  species  or  genus.  But  of  every  of  these  various 
singulars,  when  considered  singly  and  severally,  and  also 
without  respect  to  the  actual  or  possible  class,  a  given 
something,  which  shall  be  called  a?,  may  be  affirmed  or  de- 
nied. Now  what  may  be  affirmed  or  denied  of  every  of 
these  various  singulars,  when  considered  severally,  may  also 
be  affirmed  or  denied  of  every  of  these  various  singulars  if 
they  be  considered  collectively  and  as  forming  or  constitu- 
ting the  class. 

Major  premiss :  Various  singulars,  including  A  and  i9, 
are  connected  by  y.  But  A  is,  or  is  not,  ar ;  j9  is,  or  is  not, 
m :  And  every  other  of  the  various  singulars,  as  considered 
singly  and  severally,  is,  or  is  not,  x. 

Minor  premiss :  All  these  various  objects,  as  considered 
jointly  and  collectively,  constitute,  or  might  constitute,  the 
species  or  genus  Z. 

Conclusion  :  Every  singular  constituent  of  the  actual  or 
possible  class  is,  or  is  not,  y. 

It  is  manifest  that  there  is  no  illation.  That  what  is  true 
<^  every  of  the  objects  as  considered  singly  and  severally, 
is  true  of  every  of  the  same  as  considered  jointly  and  col- 
lectively, and  as  being  the  constituent  parts  of  an  actual  or 
possible  class. 

It  is  manifest  that  it  follows  by  reason  of  the  form.  For 
let  the  major  or  minor  be  what  it  may,  what  is  true  of  every 
when  the  objects  are  taken  severally,  must  equally  be  true 
of  every  when  the  objects  are  taken  collectively,  and  con- 
sidered as  bound  together  by  a  class  or  common  name.  Or 
that  which  is  true  of  every  unit  of  twelve  when  not  consi- 
.dered  as  forming  a  dozen,  is  true  of  every  of  twelve  con- 
sidered as  forming  a  dozen. 


NOTES  ON  CODIFICATION. 


VOL.  III. 


It  was  not  my  intention  to  publish  the  following  Notes  on 
Codification,  nor  the  Notes  on  Criminal  Law  by  which  they  are 
succeeded.  They  are,  as  the  reader  will  perceive,  mere  memo- 
randa, and  appeared  to  me  too  incomplete  and  fragmentary  to 
be  submitted  to  the  public  eye. 

But  the  earnest  representations  of  more  qualified  and  more 
impartial  judges,  as  to  the  substantial  value  of  these  hints,  hare 
induced  me  to  lay  aside  my  scruples. 

I  have  been  reminded  also  by  members  of  his  profession,  that 
the  publication  of  these  Notes  is  now  peculiarly  called  for ;  and 
that  even  these  slight  indications  of  Mr.  Austin's  opinions  will 
be  received  with  interest  and  respect  by  all  who  are  labouring 
in  the  difficult  field  which  he  explored.  Though  nothing  can 
be  further  from  my  thoughts  than  to  seek  in  the  circumstances 
of  the  times  a  factitious  and  transient  popularity  for  anything 
written  by  him,  I  believe  I  have  no  right  to  withhold  even  these 
imperfect  contributions  to  the  advancement  of  the  great  work 
which  he  had  so  much  at  heart. 

The  original  MS.  consists  of  two  sets  or  packets  of  Notes,  one 
of  which  is  written  in  pencil.  The  repetitions  have  been  omitted, 
and  the  whole  arranged  under  the  heads  marked  by  the  Author. 
No  other  alteration  in  their  form  has  been  attempted. 

Frequent  reference  is  made  to  Lecture  XXXIX.,  Vol.  IT.,  in 
which  the  subject  of  Codification  is  touched  upon. 

S.  A. 
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The  question  of  the  expediency  and  practicability  of  Ckxli- 
fication  is  double:  general  or  abstract,  and  particular  or 
concrete. 

Considered  in  abstract,  the  question  will  not  admit  of 
a  doubt.  As  a  practical  question,  it  is  particular,  and  may 
admit  of  a  doubt. 

Objections  however  have  been  urged  which  apply  to  Co- 
dification generally.  These  I  shall  endeavour  to  answer, 
and  shall  afterwards  advert  to  the  particular  objections  to 
codification  in  England ;  the  difficulties  to  be  surmounted, 
and  the  course  which,  in  my  opinion,  ought  to  be  pursued. 


All  law  is  statute  or  judiciary.  CJonsequently  all  codifi- 
cation (of  existing  law)  is  resolvable  into  two  parts  : 

P.  A  re-expression  and  arrangement  of  statute  law  : 

2^  An  extraction  from  cases  of  rationed  decidendi,  and 
the  stating  them  as  general  rules  and  arranging  them  : 

^^  A  conflation  of  both. 

[Sorts  of  law  in  posse,  authoritative  treatises,  etc.  must  be 
codified  also,  if  really  having  the  effect  of  law.  The  chn- 
racteristic  differences  of  statute  and  judiciary  law  lie  (as  I 
have  shown,  in  my  Lectures,*)  mainly  in  the  form  in  which 
they  are  respectively  expressed. 

The  interpretation  of  statute  law  and  the  peculiar  process 
of  abstraction  and  induction  will  be  treated  of  hereafter.] 

•  See  Lectare  XXXVII.,  Vol.  II.  p.  8tl. 

T  2 


\ 
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Admitting  that  codification  is  expedient  as  considered 
generally  or  in  abstract,  it  follows  not  that  it  would  be  ex- 
pedient here  or  there. 

Dismissing  the  expediency  of  codification  in  particular 
with  a  brief  indication  of  the  considerations  on  which  it 
turns,  I  shall  confine  myself  to  codification  generally. 


Order  of  tr eating  the  general  question  of  Codification. 

In  considering  codification  in  abstract,  I  shall  consider. 

First,  \\s  practicability : 

Secondly,  its  expediency : 

Thirdly,  the  objections  (or  the  leading  objections)  which 
have  been  advanced  against  it. 

The  arguments  to  prove  its  practicability  and  its  expedi- 
ency, lie  in  a  narrow  compass ;  although,  in  my  opinion, 
they  are  perfectly  conclusive. 

The  demonstration  of  the  nothingness  of  the  objections 
occupies  a  considerable  space. 

The  objections  which  I  shall  consider,  go  to  codification 
generally ;  although  the  objectors  commonly  advance  them 
with  reference  to  codification  here  or  there. 


Practicability  fand  Advantages)  of  Codification,  Ccomidered 

generally). 

It  is  possible  to  extract  from  particular  decisions,  rationes 
decidendi ;  and  leading  principles  and  decisions.  These,  if 
stated  in  abstract  (and  exemplified)  would  be  clearer  than 
when  lying  in  concrete :  And  would  also  be  more  general, 
abstract  and  adequate,  being  so  expressed  as  to  apply  to 
all  cases  falling  under  them,  and  not  limited  to  the  cases 
(with  their  accidents)  by  which  they  were  established. 

The  induction  (previous  to  the  application  of  the  ratio 
decidendi)^  of  a  decided  case,  is  Codification  pro  tanto. 
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The  practicability  of  codifying  the  statute  law  will  not 
admit  of  a  doubt.  If  it  be  practicable  to  establish  general 
rules  (in  an  abstract  form)  one  by  one  and  without  system, 
it  is  practicable  to  establish  a  system  of  such  rules.  The 
consolidation  of  the  statute  law  is  an  admission  of  this  pro 
tanio ;  and  nothing  can  be  more  inconsistent  than  the  ob« 
jections  raised  to  codification  by  the  friends  of  consolida- 
tion. For  they  object  to  the  former,  the  im|x)ssibility  of 
viewing  completely  the  field  of  law. 


Praclicabililjf  ftoUk  dijficuUy)  of  Codification. 

Practicability  of  codification : 

With  reference  to  such  part  of  the  law  to  be  codified  as  is 
statute ; 

To  such  as  is  judiciary. 

Its  difiiculty. 

DiflSculty  of  rendering  it  complete ;  of  rendering  it  con- 
sistent, and  of  duly  s\ibordinating  the  less  general  under 
the  more  general ; 

Of  extracting  definitions  and  principles  from  judiciary  law. 

Great  evil  done  to  the  cause  of  codification  by  represent- 
ing it  as  easy. 

Expediency  of  Codification. 

The  ex|)ediency  of  codification  follows  from  a  notion  of 
the  Law ;  from  a  statement  of  the  respective  natures  of  sta- 
tute and  judiciary  law ;  and  from  the  bulk  and  uncognosci- 
bilityof  unsystematized  law. 

.  It  is  better  to  have  a  law  expressed  in  generals,  systema- 
tic, compact  and  accessible,  than  one  which  lies  dispersedly, 
buried  in  a  heap  of  particulars,  bulky,  and  inaccessible. 

Its  expediency  is  admitted  practically  by  treatises,  redac- 
tions, etc. ;  many  of  which  are,  in  efiect,  codes :  those  who 
talk  loudest  against  redactions,  availing  themselves  of  them 
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in  practice.     But  redactions  by  private  hands  are  not  equi- 
valent to  codes. 

The  expediency  of  codification  (in  a  particular  case)  must 
depend  on  a  variety  of  considerations :  especially  on  the 
quantity  and  degree  of  skill  which  it  may  be  possible  to 
bring  to  the  enterprise. 

The  great  difficulty  is,  the  impossibility  that  any  one 
man  should  perform  the  whole.  But  if  done  by  several,  it 
would  be  incoherent,  unless  all  were  imbued  with  the  same 
principles,  and  ail  versed  in  the  power  of  applying  them. 
The  great  difficulty  therefore  is  to  get  a  sufficient  number 
of  competent  men  versed  in  common  studies  and  modes  of 
reasoning.  This  being  given,  codification  is  practicable  and 
expedient. 

Peculiarly  technical  and  partial  knowledge  of  English 
lawyers. 

No  English  lawyer  is  master  even  of  English  law,  and 
has  therefore  no  notion  of  that  inter-dependency  of  parts 
of  a  system  on  which  successful  codification  must  depend. 

A  code  must  be  the  work  of  many  minds.*  The  project 
must  be  the  work  of  one ;  and  revised  by  a  commission.  The 
general  outline,  the  work  of  one,  might  be  filled  up  by  divers. 

All-importance  in  codification  of  the  fii*st  intention.  Till 
minds  are  trained,  it  will  hardly  succeed.  How  the  diffi- 
culty is  to  be  surmounted.  Necessity  for  men  versed  in 
theory,  and  equally  versed  in  practice  ;t  or  rather,  of  a 

*  "  M&nner,  welclie  der  Gesetzgebung,  unci  insbesondere  der  aUgemeiDen, 
abstracten  Gesetzgfbang,  gewachsen  sind,  gibt  es  sehr  wenig,  selbst  im 
gekhrten  Stande.  Diess  darf  auch  nicht  befremden.  .  .  .  Denn  eine  gute 
Qesetsgebung  Ut  das  schwerete  unter  alien  Geschaflen ;  ...  die  Krifla 
Tieler  der  Ersten  mussen  yereinigt  werden,  damit  durch  eine  grosse  Wech- 
•elwirkung  etwas  Gediegenes  und  Genindetes  yollbracht  werde." — ^'• 
^mi.'^UeUr  die  Nothwendigkeit  einet  allgemeinen  bUrgerliehem  BeekUfir 
DeuUcklaMd.) 

t "  Mit  einem  allgemeinen  Geaetsbuch  warcn  dngcgen  Theorie  and  Piaxis 
in  die  unmittelbarete  Verbindung  gebracht,  uud  die  gelelirten  acadeuiisdien 
Juristeu  wurden  unter  den  Practikem  rin  Wort  mitredeu  durfen,  wahrend 
sie  jetz  iiberall  mit  ihrem  gemeinen  Becht  in  der  Luft  hangen.'* — TkiUnl, 
Notk.,  e(e. 
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combinatioii  of  theorists  and  practitioners.  Necessity  for 
preliminary  digests ;  or  for  waiting  till  successful  jurists 
and  jurisprudence  are  formed  through  effectual  legal  edu- 
cation. 

Evil  done  to  the  cause  by  cxnggerating  the  extent  to 
which  law  inny  bo  made  accessibic  to  the  laity. 

How  far,  and  how,  law  may  be  made  knowablc  to  the 
bulk  of  the  community.* 

If  law  were  more  cognoscible  (in  respect  of  its  principles 
and  ends)  to  the  bulk  of  the  public,  the  public  would  call 
more  discriminately,  as  well  as  more  decidedly,  for  legal  re- 
forms :  would  support  good  innovations  and  scout  bad  pro- 
jects of  ignorant  quacks. 


Effect  of  Codification  on  the  character  of  the  ley al profession. 

Law  majf  be  made  accessible  (in  its  whole  extent)  to 
lawyers. 

Advantages  that  would  thence  ensue ;  by  discharging  law 
of  mere  rubbish,  and  simplifying  it ;  and  so  leaving  more 
leisure  for  the  study  of  law  itself  and  its  rationale ;  and  so 
inviting  minds  of  a  higher  order  into  the  profession : 

By  showing  the  subordination  of  detail  to  principles,  and 
relations  of  parts  to  one  another;  and  so  rendering  the  ra- 
tionale of  law  manifest,  and  law  a  rational  and  interesting 
study : 

By  making  lawyers  complete  masters  of  the  body  of  law, 
and  so  rendering  good  advice  cheaper  and  more  accessible ; 
and  making  local  judicature  practicable. 

Without  local  judicature,  preliminary  examination  of 
parties,  etc.,  good  administration  of  justice  is  impossible. 

But  the  possibility  of  local  judicature,  etc.,  depends  in 
part  on  substantive  law. 

•  Tkibnut,  Civil.  Abhandl.  p.  423. 
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With  a  local  bar,  there  could  not  be  the  same  division 
of  labour  as  at  present :  therefore  each  man  must  be  a 
complete  lawyer ;  and  that  he  may  be,  the  bulk  and  com« 
plexity  of  law  must  decrease. 

Floating  jurisprudence  must  be  reduced  to  the  least  pos- 
sible quantity. 


Such  a  reform  in  the  law  as  is  here  contemplated  would 
improve  the  character  of  the  legal  profession.  Through 
improvement  of  their  character,  would  lead  to  still  further 
advances  in  legislation  and,  generally,  in  ethics. 
*  Through  the  improvement  of  the  legal  profession,  chicane 
would  be  less  frequent.  The  morality  of  the  bar  and  of 
attorneys  would  improve.  From  compactness,  simplicity 
and  cognoscibility,  mistakes  in  conveyances,  contracts,  etc., 
and,  generally,  in  extra-judicial  conduct,  would  be  less  pro- 
bable and  frequent. 


Codification  of  existing  law,  and  innovation  upon  the 
substance  of  existing  law,  are  perfectly  distinct ;  although 
a  code  may  happen  to  be  wholly  or  partially  new  in  matter 
as  well  as  in  form. 

The  codification  now  contemplated  is  merely  a  re-ex- 
pression of  existing  law :  the  reduction  of  judiciary  into 
statute,  and  the  arrangement  of  both  into  apt  divisions  and 
subdivisions. 

[This  must,  however,  be  understood  with  some  limita- 
tions. In  order  to  attain  the  simplicity  which  is  the  end 
of  codification,  it  may  be  expedient  to  abrogate  certain* 
inconsiderable  rights.  E.g.  In  order  to  get  rid  of  tenures; 
you  must  destroy  the  reverter  to  the  mesne  lord,  making 
compensation.] 

A  code,  as  meaning  a  body  of  law  expressed  in  general 
fwmuUi  arranged  systematically,  and  complete,  is  a  modem 
idea. 
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The  term  *'  Code/'  as  expressing  such  a  body  of  law, 
and  the  term  ''  Ck)dification/'  as  meaning  the  reduction  of 
an  existing  body  of  law  into  such  a  code,  are  not  expres- 
sive. 


Expediency  of  beginning  toUh  a  Digest,^ 

No  harm  done,  though  imperfect. 

If  arranged,  as  nearly  as  might  be,  according  to  the  future 
code,  it  would  be  a  preparative,  and,  if  well  done,  a  proof 
of  practicability. 

It  would  form  a  school. 

Tbe  difficulty  (perhaps  an  insurmountable  one)  would  lie 
\\\  the  plan.  The  plan  being  formed  by  one,  and  revised 
and  extended  by  a  commission,  unity  in  detail  might  be 
preserved  by  the  superintendence  of  such  commission,t  as 
well  as  by  the  fact  of  separate  authors  working  upon  a 
common  plan.  Several  plans  might  be  presented  to  the 
commission. 

It  would  less  alarm  the  profession  and  give  notice  to 
them  of  an  impending  code. 

Necessity  of  conciliating  lawyers,  and  injustice  of  certain 
attacks  upon  them. 

A  Digest  ought  to  be  a  conflation  of  statute  and  judi- 
ciary  law,  arranged  in  relation  to  subjects  (and  without  re- 
lation to  different  systems  of  equity,  etc.).  This  would 
rouse  men's  attention  to  the  vast  quantity  of  equivalent 
and  passive  rules,  and  would  suggest  the  possibility  of  the 
conflation  of  Law,  Equity,  etc. 

Whether  Common  Law  and  Equity,  etc.,  ought  to  be 
kept  distinct  ? 

*  It  will  be  obTious  to  the  reader  that  Mr.  Austin  employt  this  word  in 
a  totally  different  tense  from  that  which  it  bears  when  applied  to  suck 
works  as  Comyns'  Digest,  etc. 

t  Example  of  Suarex  and  the  Prussian  Code. 
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There  might  be  two  distinct  Digests,  one  a  statement  of 
law  according  to  subjects,  the  other  of  law  according  to 
jurisdiction.  A  Digest  would  serve  as  a  guide  to  a  future 
code ;  and  to  partial  legislation  in  interim. 

[Remark,  that  no  reform  considerably  abridging  the  Law,  could 
be  cflectcd  without  a  minute  and  complete  survey  and  statement 
of  it] 

It  would  be  a  better  index  to  existing  law  than  at  pre- 
sent exists ;  and  a  better  institutional  book.  [The  latter 
is  indeed  partly  the  purpose  of  Digests.] 

A  Digest  cannot  be  supplied  by  separate  and  unautho- 
rized hands ;  for  no  proportions  would  be  observed  in  the 
parts,  nor  would  the  parts  (not  being  constructed  on  a 
common  plan)  obviously,  or  even  really,  harmonize. 

The  length  of  such  a  Digest  would  be  of  no  great  mo-, 
ment :  because  abstracts  and  tabular  views  would  serve  as 
guides. 

For  the  use  of  students,  a  systematic  Digest  ought  to  be 
accompanied  by  an  historical  one.  An  historico-dogma-. 
tical  would  not  be  convenient  for  reference. 

In  the  historical  Digest,  the  divisions  would  be  the  same 
as  in  the  systematical,  and  Law  on  each  head  would  be 
brought  down  to  the  system.  It  should  not  be  a  merely 
external,  but  an  internal  digest ;  an  exposition  of  different 
doctrines. 

For  the  use  of  students.  Institutes  ought  to  be  compiled : 
being  not  merely  abstracts  of  the  Digests,  but  contain- 
ing expositions  of  the  principles  of  general  jurisprudence, 

etc. 

The  historical  Institute  might  in  this  respect  be  rendered 
extremely  instructive : 

e.g.  By  giving  comparative  views,  historical  and  dogma- 
tical, of  English  and  Roman  law. 

A  Digest  should  be,  perhaps,  composed  in  the  manner 
of  an  analytic  and  demonstrative  treatise :  i.e.  the  rules 


I 


Necessity  for  a  standing  Law  Commission  to  supervise 
legislation^  and  work  new  laws  into  tke  Code ; 

To  be  aided  by  suggestions  from  judges  and  other  prac- 
tical lawyers  :  thus  combining  due  deliberation  and  com- 
prehensiveness with  knowledge  of  actual  exigences. 

Also  by  suggestions  from  theorists. 

The  evils  in  the  mode  of  making  Statute  Law  mentioned 
by  Park  *  are  imaginary. 


It  is  impossible  to  prevent  the  growth  of  judiciary  law ; 
but  it  may  be  kept  within  narrow  limits. 

The  decisions  of  the  Courts  on  the  Code  would  not  be 
more  uncertain  than  other  decisions. 

^  "  Coutre-Prciiei  to  the  Humphreytiaii  Code.*'  By  John  Jamet  Park- 
182S. 
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i 
and  principles  should  be  extracted  from  the  statutea  and  i 

decisions  ;  and  that  such  are  the  rules  and  principles  which  i 

the  statutes  and  decisions  establish,  should  be  shown  by  ( 

examination  and  reasoning  (where  necessary). 

This  would  lead  to  length ;  but  that  objection  is  answered  I 

already. 

It  would  be  the  business  of  the  general  commission  to 
abridge  needless  argumentation. 

A  mere  extract  of  rules  and  principles  (not  in  the  words 
of  the  original  authorities)  would  not  inspire  confidence : 
would  be  the  proper  form  of  a  code  intended  to  supersede 
existing  law. 

Mere  extracts  of  generalities  from  authorities  would  be 
liable  to  the  objections  made  above,  as  lying  against  Codes 
and  Digests. 

The  general  rules  and  principles  should  be  carefully 
detached  from  the  inductions,  so  as  to  show  the  law  in  ge- 
neral terms  and  prepare  the  way  for  a  code. 
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Immense  superiority  of  judiciary  law  formed  on  a  sys- 
tematic whole,  to  law  of  the  same  kind  formed  on  an  un- 
digested chaos.  It  would  itself  be  no  more  than  an  inter- 
pretation  of,  and  complement  to,  the  code. 

The  projected  code  might  be  extended  to  Ireland,  Scot- 
land, etc. :  codifying,  in  each  instance,  the  particular  or 
local  law,  which  would  be  applicable  in  preference  to  the 
code.  This  was  done  in  Prussia.  Codification  ought  to  be 
universal. 


Objections  to  Codification  considered  generaUif. 

Obj*.  l^  That  a  Code  is  necessarily  incomplete;  and 
cannot  provide  for  all  future  cases. 

Supposition  that  judiciary  law  provides  for  cases  in  9pe^ 
cie^  and  therefore  is  not  Jlnitum  (see  Pandects,  iffnorantia 
Juris)  and  knowable.     Counter-supposition  by  Park.* 

[Von  Savigny's  triangle  is  not  a  deduction  of  unknown 
from  known,  but  a  mere  subsumption  of  individual  under 
general,  or  of  less,  under  more  general.] 

Answer. — ^Though  it  is  not  possible,  by  a  Code  (or  any 
law)  to  provide  for  all  future  cases,  a  Code  is  less  likely  to 
be  very  defective  than  judiciary  law ;  which  is  necessarily 
timid  and  inadequate. 

And,  at  all  events,  existing  law^  by  a  Code,  is  given  pure 
from  particulars;  whilst  the  comparatively  small  body  of 

*  The  passage  alluded  to  by  Mr.  Austin  appears  to  be  this : — "  In  jedem 
Dreyeck  giebt  es  gewisse  Bestimmungen,  aus  deren  Verbindang  zugkich 
alle  iibrige  mit  Nothwendigkeit  folgen :  durch  diese,  t.  B.  durch  swei 
Seiten  und  den  twischenliegenden  Winkel,  ist  das  Dreyeck  gegeben.  Auf 
Shnlicher  Weise  hat  jeder  Theil  ahseres  Rechts  solche  Stiicke,  woduidi 
die  ikbrigen  gegeben  sind :  wir  konnen  sie  die  leitenden  Grundsitze' 
nennen.  Diese  henius  zu  fuhlen,  and  von  ihnen  ausgehend  den  inneni 
Ziisammenhang  und  die  Art  der  Verwandschafl  alle  juristischen  Begriffe 
und  Satze  zu  crkennen,  gehdrt  eben  zu  den  schwersten  Aufgaben  unsrer 
Wissenschaft ;  ja,  es  ist  eigeotlich  dasjenige,  was  unsrer  Arbeit  den  wissen- 
schafilichen  Character  giebt" — Fom  Bern/,  cap.  iii.  p.  22. 
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judiciary  law  formed  upon  it  is  formed  on  a  compact  and 
perspicuous  whole,  and  may  easily  be  wrought  into  it. 

2^  That  every  case  is  decided  by  the  joint  application 
<^  several  rules. 

Anawer. — But  this  applies  to  judiciary,  as  to  all  law ;  no 
judicial  decision  being  applicable  to  a  concrete  case.  As 
put  by  Portalis,  the  objection  shows  that  law  is  impossible. 
And  in  the  case  of  well-made  statute  law,  the  rule  is  given : 
nothing  but  the  labour  of  applying  it  remaining. 

8^  That  a  Code  is  unalterable  (or,  at  least,  less  mal- 
leable than  a  body  of  law  formed  by  aggregation).  Hence, 
a  Code,  if  made  in  an  incompetent  age,  saddles  a  more 
competent  posterity  with  its  own  vices.  And,  hence,  codi- 
fied law  does  not  adapt  itself  to  the  successive  wants  of 
successive  ages  so  easily  as  law  made  bit-wise :  it  will  per- 
petuate the  defective  ideas  of  that  age,  and  retard  the  pro- 
gress of  society. 

Answer. — ^The  reverse  is  the  truth,  on  account  of  the  na- 
tural tendency  of  judicial  legislators  to  legislate  by  analogy; 
and  so  to  perpetuate  the  ideas  of  past  ages,  so  far  as  is  con- 
sistent with  inevitable  change. 

4^— ^Superior  malleability  of  Common  Law. 

Anmoer. — This  supposes,  if  true,  uncertainty,  from  per- 
petual alteration.  Park  makes  the  same  objection  to  judi- 
ciary law.     It  is  not  inherent  in  any  law. 

The  historical  School  of  Jurisprudence,  so  far  as  they  are 
right,  concur  with  everybody.  Their  peculiar  views  of  the 
value  of  history,  exclusive  of  philosophy,  are  wrong.* 

[Grovemment  and  Law  as  they  ought  to  be  in  advanced  aocie- 
tiet,  are  not  to  be  learned  from  tiie  imperfect  Institutions  of 
barbarians.  The  circumstances  in  which  they  were  placed  were 
diflTerent  from  our  own;  their  ability  to  form  a  judgment  upon 
the  institutions  best  adapted  to  their  own  drcamstanoes,  were 
not  so  great  as  our  own. 

*  See  Note,  p.  297. 
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.  But  althongli  Legislation  must  be  bottomed  in  general  prin- 
ciples  drawn  from  an  accurate  observation  of  human  nature, 
and  not  in  the  imperfect  records  called  history,  there  are  cases 
in  which  historical  knowledge  has  its  uses.  t.  e. :  To  explain  the 
origin  of  laws,  which  are  venerated  for  their  antiquity.*  To  ex- 
plain much  of  the  law,  which  now  exists ;  and  to  enable  us  to 
separate  the  reason  of  modern  times  from  the  dross  of  antiquity. 

All  systems  of  law  have  a  common  foundation  in  the  common 
nature  of  mankind;  but  the  principles  which  pervade  them  all, 
are  fashioned  and  obscured  iu  each  by  its  individual  peculiarities. 

The  good  sense  of  legislators  and  judges  in  modern  times  is 
always  obscured  bj,  and  often  forced  to  bend  to,  the  nonsense  of 
their  predeoessors.f  To  understand  Mansfield  we  must  study 
Coke :  Justinian  is  not  to  be  understood  without  a  knowledge  of 
the  rude  institutes  of  the  earlier  Romans.] 

Law  (as  it  ought  to  be)  is  not  deducible  from  principles 
knowable  a  priori^  but  from  principles  which  must  be  ob- 
tained (through  induction)  from  experience.  No  experience 
of  actual  institutions,  independently  of  the  principles  which 
are  obtained  by  experience  of  Human  Nature,  can  be  of 
any  value. 

5^  A  Ckxie  is  more  liable  to  engender  competitions  of 
opposite  analogies,  than  a  body  of  law  consisting  of  judi- 
ciary rules,  or  of  judiciary  rules  patched  with  occasional 
statutes. 

Answer. — But,  as  has  been  shown, |  the  competition  (in- 
cident to  the  application  of  law)  is  merely  a  consequence 
of  the  inconsistency  of  rules :  an  inconsistency  arising  com- 
monly  from  their  indefiniteness. 

The  argument,  therefore  is  no  substantive  objection  to 
codification,  but  is  merely  another  argument,  (namely,  that 
a  code  is  necessarily  less  definite  than  a  body  of  judiciary 
rules)  put  in  another  form. 

The  very  question,  or  at  least  the  main  question,  between 

•  See  Bentham,  '  Defence  of  Usury.* 
f  ThiUaut,  yermeke^  Notkwendu/keil,  etc. 
t  See  Vol.  II.  p.  840. 
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the  advocates  and  enemies  of  codes,  is  this :  wliether  a  code 
or  a  body  of  uncodified  law  be  essentially  most  productive 
of  a  competition  of  opposite  analogies :  f .  e.  be  essentially 
least  definite,  and  generally  least  coherent. 

[Explain  what  is  meant  by  ''competition  of  opposite 
analogies."     Sec  Vol.  II.  p.  336.] 

6^  Tendency  of  codification  to  disturb  rights  and  duties 
created  by  codified  (and  anterior)  law. 

7*.  That  no  determinate  leading  principles  will  be  fol- 
lowed consistently  by  makers  of  the  Code,  and  the  pro-  \ 
visions  of  the  Code  will  therefore  be  defective  and  inco- 
herent. 

jinswer. — This  is  only  true  of  incompetent  makers. 

Objectors  to  Codes  sometimes  suppose  that  a  Code  must 
consist  of  insulated  and  incoherent  propositions.  Econtra^ 
one  of  its  chief  merits  would  be  an  exhibition  of  depen- 
dencies. 

If  formed  by  induction  and  extraction  from  an  existing 
system  of  law%  it  would  possess  the  internal  organic  consis- 
tency attributed  to  law  growing  by  aggregation  ;  and  would 
render  that  consistency  more  visible,  by  detaching  the  rules 
from  the  concrete  matter,  and  arranging  them  systema- 
tically. ' 

8*.  That  private  expositions  of  the  law  by  competent 
hands  serve  all  the  purposes  which  codifiers  aim  at : 

That  in  an  age  having  such  hands,  and  therefore  alone 
capable  of  successful  codification,  codification  is  therefore 
needless : 

That,  accordingly,  no  demand  was  made  for  a  Code  during 
the  time  of  the  classical  jurists. 

9*.  That  a  code  will  not  be  fitted  to  the  customs,  pre- 
judices, wants,  etc.,  of  the  community ;  nor  to  experience : 

It  will  not,  like  judiciary  law,  be  a  mere  expression  of 

anterior  custom. 

Answer. — ^This,  besides  being  fabe,  is  applicable  to  all 

law,  save  judiciary,  and  statute  law  founded  on  custom. 
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10*.  That  tlie  defects  of  a  Code  being  more  obvious  than 
those  of  uncodified  law,  a  Code  would  give  greater  oppor- 
tunities for  chicane. 

For  answer,  see  Lecture  XXXVII.* 

Further  answer :  The  argument  is  suicidal ;  for,  if  de- 
fects are  more  obvious,  a  Code  must  be  more  simple,  com- 
pact and  intelligible  than  an  uncodified  system. 

Defects  therefore  were  more  curable,  and  also  more  evi- 
table  till  cured. 

11*.  If  the  Code  could  be  constructed  with  ease,  it  would 
be  contemptible: 

Difficulty  is  good,  because  the  labour  of  surmounting  it 
is  laudable. 

Answer. — Unhappily,  an  easy,  and  therefore  little-worthy- 

of-praise.  Code  is  not  practicable. 

12^  Its  effect  in  annulling  and  disturbing  existing  rights 
and  duties. 

Answer. — This  has  little  application  to  a  codification  of 
existing  rules. 

It  has,  however,  some:  because  the  forms  of  existing 
rules  would  be  modified  (or  the  Code  would  be  of  no  use), 
and  the  equivalence  of  rules  in  a  new  guise  to  rules  in  the 
old,  might  often  be  doubtful. 

Old  rules  would  remain  in  force  with  regard  to  rights 
and  duties  which  had  grown  up  under  them. 

18^  A  Code  (in  order  to  approach  to  completeness)  must 
consist  of  rules  so  minute  and  numerous  that  no  man  could 
learn  or  retain  them  : 

ImpossibiHty  of  providing  completely  for  future  particular 
cases  : 

Bulk  and  complexity  which  would  result  from  the  at- 
tempt to  provide  for  them. 

Answer. — Codification  ought  not  to  be  a  specification  of 
cases,  but  a  series  of  rules  applicable  to  cases. 

14^  Objection  by  Park,  from  the  alleged  infinitude  of  niles. 

Answer. — If  this  were  true,  law  would  be  impossible. 

•  Vol.  II.  p.  321. 
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Perhnps  he  means  thnt  the  future  exigencies  requiring 
new  laws,  and  consequently  the  new  law  rec|uireil,  are  infi- 
nite. 

But  who  ever  imagined  the  possibility  of  constructing  a 
code  which  should  provide  completely  for  all  future  times  ? 

But  it  were  more  |)ossiblc  to  provide  for  future  cases  by 
a  code  than  by  judiciary  law.  Praetorian  law  is  praised  by 
the  Digests  for  this  very  reason.  Inconsistency  of  Hugo 
and  others  in  this  n*spect.* 

By  Park  the  objection  is  thus  answered  : — 

"Suppofting  that  which  it  impossible,  viz.  that  all  lawyers  iu  this 
ooantry  were  equally  learned,  there  would  be  little  or  no  liti«;ation,  codi- 
pared  with  the  immense  multiplicity  of  transactions ;  because  almost  every 
point  it  so  far  settled  or  influenced  by  decision,  that  iu  ninety-nine  case* 
ID  a  hundred  they  would  all  be  of  one  mind.'* — Park^  CoMire- Projri,  p.  195. 

According  to  this,  existing  law  /ios  nearly  provided  for 
all  possible  cases ;  and  whatever  of  uncertainty  exists,  arises, 
not  from  the  incompleteness  of  the  law,  but  from  igno- 
rance by  lawyers  of  its  provisions. 

Consequently,  a  reduction  of  this  law  to  a  compact,  sys- 
tematic, and  more  accessible  form,  would  remove  the  pre- 
sent ground  of  uncertainty,  by  rendering  the  law  more  gene- 
rally known  by  lawyers. 

But,  in  truth,  his  assertion  is  false,  and  contradicted  by 

himself  elsewhcre.t 

A  Code  or  systematic  exposition  (if  well  made)  would 
possess  all  the  advantages  pointed  out  by  Von  Savigny,| 
and  would  therefore  tend  to  make  lawyers  better  lawyers 
than  now. 

It  would  show  the  subordination  of  the  detail  to  the 
leading  principles,  and  the  relations  of  these  principles  and 

•  Menu  and  DefecU  of  Statute  and  Judiciary  Law.  See  Lecture 
XXXVIIL.  Vol.  II. 

t  See  pp.  60,  SOS,  212,  228. 
X  Vom  Benif,  cap.  6.  p.  48. 

VOL.  HI.  ^ 
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detail  to  one  another  :*  would  render  the  rationale  manifest, 
and  positive  law  interesting. 

In  a  code  or  statute  (if  well  made)  the  law  is  given.  In 
judiciary  law,  not. 

The  difficulty  of  applying  the  same,  whether  law  is  sta- 
tute or  judiciary. 

A  case  often  (or  always)  consists  of  various  parts,  and 
cannot  be  decided  by  any  one  single  rule. 

But  this  is  just  as  applicable,  whether  law  be  statute  or 
judiciary. 

The  objection  seems  to  suppose  (contrary  to  the  objec- 
tor's own  assumptions)  that  precedents  are  exactly  in  point, 
instead  of  merely  furnishing  rules. 

The  diflSculty  really  consists  in  determining  the  rule  (if 
any)  within  which  a  given  case  falls,  or  whether  it  falls 
or  not  within  a  given  rule ;  and  in  conceiving  distinctly  the 
case,  the  law,  and  the  relation  of  the  case  to  the  law. 

But  this  proves  merely  that  lawyers  should  know  the 
law,  should  be  capable  of  clear  apprehension,  and  be  good 
logicians. 

Assuming  a  code  well  made,  their  knowledge  of  the  law 
would  be  more  jierfect.  The  I^aw  would  then  be  (as  it  was 
to  the  Roman  lawyers  and  Lord  Coke)  completely  present 
to  their  minds,  and  suggested  by  a  particular  case. 


Objections  derived  from  the  defects,  errors^  and  alleged  ill* 

success  of  actual  Codes. 

Admitting  the  defects,  errors,  and  (to  some  extent)  ill- 
success  of  such  Codes : 

Such  defects,  errors,  and  ill-success  prove  nothing  against 
codification  generally ;  or  against  codification  in  any  parti- 
cular country  (including  countries  in  which  the  codes  in 
question  were  compiled  and  have  obtained  as  law) ;  unless 

*  Tbibaut,  Venuche,  ?ol.  i.  p.  175.  See  also,  Thibaut,  Nothwendigkeit» 
etc.,  pp.  425  to  481. 
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such  defects  aud  errors,  with  the  other  causes  of  tlie  ill- 
success,  were  necessary,  and  not  accidental  and  avoidable. 

Accidental  and  avoidable  causes  have  rendered  the  French 
and  Prussian  codes  unsuccessful  to  a  considerable  extent ; 
though,  after  all,  the  failure  of  these  codes  has  been  much 
exaggerated. 


Brief  review  of  Jmtinians  Compilations^  and  of  the  French 
and  Prussian  Codes,  for  the  purpose  of  showing  that  the 
defects,  errors,  and  i/l-success  of  those  particular  cowpi* 
lations  was  owiny  to  causes  not  necessary. 


Justinian  s  Compilations. 

In  Justinian's  Codex,  statutes  and  decrees  are  mixed  up ; 
x^y,privileffia  are  mixed  up  and  confounded  with  rules  and 
principles,  made  for  general  application.* 

.The  compilers  had  some  notion  of  the  necessity  of  de- 
fining terms  and  principles  in  order  to  cut  off  all  reference 
to  anterior  law. 

As  a  further  means  of  attaining  this  end,  they  left  in 
much  historical  matter. 

The  Code  and  Pandects  form  properly  the  intended  body 
of  law ;  a  body  intended  to  be  complete. 

The  Institutes,  (a  book  for  the  use  of  students,  though 
also  law,)  were  derogating  from  the  Code  and  Pandects,  or 
supplemental  to  them. 

The  Novels  are  mere  correctives  of  previous  compila- 
tions. 

Much  of  the  Code  and  Pandects  consists  of  judiciary 
law;  and  of  judiciary  law  detached  from  particulars  neces- 
sary to  make  them  intelligible. 

These  compilations  (therefore)  are  not  a  Code,  sensu  ho- 

^.Thibant,  Aaslegting;  Spang^nberg,  Einleitaog  in  das  Romiscb- 
Joitiniandiche  Qetctibucb.  Mackeldey,  Lebrbuch  det  bentigoi  RdmiadMa 
BaebU.    (On  tbe  Order  of  tbe  Code  and  Pandeeta.) 
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diemo.  They  are  a  body  or  heap  (without  scientific  arrange- 
ment) of  statute  and  judiciary  law ;  the  latter,  so  given  that 
it  must  be  gathered  by  guess  from  mangled  documents. 

It  is  remarkable  that  the  compilers  felt  the  necessity  of 
definitions  and  expositions,  omitted  by  the  French  rcdac- 
tors. 

Their  (imperfect)  contrivances  to  render  a  resort  to  the 
old  law  needless. 


French  Code. 

The  French  Code  contains  no  definitions  of  technical 
terms  (even  the  most  leading) ;  no  exposition  of  the  ratio- 
nale of  distinctions  (even  the  most  leading) ;  no  exposition 
of  the  broad  principles  and  rules  to  which  the  narrower 
provisions  expressed  in  the  code  are  subordinate. 

Hence  its  fallacious  brexdty. 

Brevity  is  of  no  importance  except  as  it  tends  to  perspi- 
cuity and  accessibility. 

In  consequence  of  the  want  of  such  definitions,  etc.  (and 
of  purposed  incompleteness  hereinafter  mentioned),  old  law 
(or  a  body  of  jurisprudence  formed  upon  old  law)  has  been 
appended  to  thQ.code. 

[Such  definitions  are  practicable  (or  no  law  is  possible),  though 
difficult ;  as  I  have  endeavoured  to  show  in  Lecture  XXXIX., 
Vol.  II.  The  imperative  part  of  every  law  containing  but  a  small 
portion  of  it,  definitions  and  expositions  are  absolutely  necessary.] 

Inattention  to  a  due  settling  of  those  all-pervading  prin- 
ciples and  main  partitions  or  distinctions,  upon  a  precise 
conception  of  which,  consistency  in  execution  of  detail  de- 
pends. 

Success  in  codification  (as  I  shall  observe  hereafter)  must 
mainly  depend  on  first  intention  :  on  aptness  of  plan. 

Haste  with  which  the  Projet  was  compiled.  Faults 
arising  from  ignorance  and  haste  could  not  be  corrected  by 
the  Council  of  State,  who  were  more  ignorant  still ;  and  who 
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merely  examined,  bit  by  bit,  articles  of  the  projet^  instead 
of  examining  the  pry  el  as  a  whole. 

Original  conception  as  to  matter  and  arrangement,  defec- 
tive :  a  defect  not  to  be  cured  by  discussions  on  the  plan 
conceived. 

Ignorance  and  incapacity  of  the  compilers ;  Ignorance  of, 
combined  with  servile  respect  for,  Roman  law ; — the  main 
basis  of  the  code.  They  knew  little  besides  the  Institutes, 
and  have  therefore  blindly  followed  them,  with  all  their 
lacuna.  They  were  ignorant  of  the  most  fundamental  dis- 
tinctions (e.g.  dominium  smd odltgalio).  This  last  is  a  proof 
of  their  carelessness,  as  well  as  incapacity.  No  care  has  been 
had  to  amend  the  code,  or  to  work  in  subsequent  decbions 
and  statutes. 

Separation  of  the  Code  de  Commerce  from  the  Code  Civile 
and  general  misapprehension  of  the  nature  of  the  distinc- 
tion heiy^eeii  jus  perwnarum  et  rerum. 

It  was  not  the  purpose  of  the  compilers  to  form  a  com- 
plete Code. 

Bad  as  is  the  French  Code,  slight  alterations  in  the  text 
would  supersede  the  interpretative  decisions. 


Structure  of  the  Prussian  Code. 

It  is  not  loaded  with  precedents,  but  with  declaratory 
laws,  provoked  by  particular  cases.  Such  laws  differ  from 
the  judicial  decisions  of  the  Court  of  Cassation. 

C'Onsequent  necessity  for  letting  in  the  old  GeiHeines 
Beckt  to  explain  it 

No  care  has  been  had  to  work  the  Novels  into  the  code. 

The  Prussian  Code  was  not  intended  to  be  a  complete 
body  of  law,  but  merely  a  digest  of  the  common  and  sub- 
sidiary law  where  local  law  obtained. 

'i^he  prayudicia  are  of  no  authority. 

lliere  are  no  ^adequate  definitions  or  expositions  of  lead- 
ing terms  and  principles. 
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Subsequent  l^islation  is  not  wrought  into  the  code. 

The  applicable  Gemeines  Reckt  consisted  for  the  most 
part  of  Roman  and  Canon  law. 

Notwithstanding  these  acknowledged  defects,  all  prac- 
tical men  in  Germany  are  codifiers. 

Reasons  for  the  hostility  of  a  portion  of  the  profc 
in  the  Universities.* 


I      V>-.rV 


Condusions  from  the  Beview  of  Code%. 

First ;  That  their  defects,  errors,  and  partial  ill-i 
were  not  the  results  of  necessary  causes. 

Second ;  That,  in  spite  of  such  errors,  etc.,  those  codes 
are  better  than  the  body  of  law  that  they  superseded. 


CondusioHS  as  to  Von  Savi^ys  Arguments  founded  oj»  wci 

defects^  etc. 

Great  respect  is  due  to  the  opinions  of  Herr  von  Savigny, 
which  no  man  feels  more  strongly  than  myself. 

All  the  objections  which  I  have  noted  and  answered 
above,  are  advanced  by  him. 

His  book  is  directed  against  codification  in  a  particular 
country,  and  even  against  a  particular  scheme  of 


^  "  Am  wenigsten  lasse  man  tich  aber  dadurch  irre  macbeo,  daaa  die 
g&nzliche  Umauderung  unsers  burgerlichen  BechU  unter  den  eigoiUidi 
gelehiten  Bechtskennera  ▼ielleicht  die  mehrsten  AVideraacher  findet.  Bat 
wird  stets  so  bleiben;  und  jettt  ist  es  gar  nicht  anden  zu  erwaiten :  . . . 
fur  krafiige  Umwalzungen  wird  die  Mehraahl  der  eleganten  Jmislea  aie 
gestimmt  seyn.  Keiner  Ton  ihnen  ubersieht  in  der  Begel  das  game  Bedii; 
wcnigen  Ton  ihnen  werden  die  Bedurfnisse  des  Yolks  durch  Beobacbtimg 
klar ;  und  die  machtige  Triebfeder  des  EigenuuUes  wird  keinea  in  Bewe- 
gung  setzen;  Tielmehr  wird  es  immer  vortheilhafter  fur  aie  aeyn,  die 
muhsam  emingenen  critisch-historischen  Schatze  in  gehoriger  SidieriieH 
su  halten,  und  gegen  bessemde  Einrichtigungen  zu  kampfea,  damit  iknen 
nieht  die  Pflicht  werde,  den  neuen  Menschen  anzuzieheo." — Thiksmi^  NM-^ 
wendipkeii,  etc. 


MOTKS   ON   CODfnCATION.  295 

tion  for  that  particular  country ;  but,  nevertheless,  many  or 
most  of  his  arguments  apply  to  codification  generally. 
The  objections  peculiar  to  him  are  these : — 

1.  That  in  an  age  capable  of  producing  a  good  code,  a 
code  were  needless :  the  want  being  supplied  by  private  ex- 
positors. 

2.  He  asserts  that  during  the  ages  of  the  classical  jurists 
(who,  he  admits,  were  competent  to  the  task),  no  want  of 
a  code  was  felt. 

3.  lliat  a  code  makes  the  defects  of  law  more  obvious, 
and  therefore  emboldens  knaves. 

4.  That  if  a  code  were  easily  to  he  constructed  it  would 
be  good  for  nothing. 

To  this  I  answer,  that  codes  have  no  tendency  to  simplify 
the  science  of  jurisprudence  or  to  abridge  the  studies  of 
lawyers.     They  have  a  tendency  to  discharge  it  of  rubbish. 

The  study  of  cases  (as  exemplars  for  the  difficult  art  of 
applying  rules)  would  still  be  necessary  to  lawyers,  though 
a  code  were  introduced. 

He  assumes  that  no  determinate  leading  principles  will 
be  followed  consistently  by  the  compilers  of  a  code. 

He  is  not  however  opposed  absolutely  to  all  codification. 

He  is  an  advocate  for  a  code  which  should  include  all 
but  future  cases ;  and  he  has  proposed  a  digest.  He  has 
himself  suggested  an  important  argument  to  show  that  the 
main  difficulty  in  the  way  of  codification  is  not  insurmount- 
able. But  he  would  wait  (for  improvement)  till  better  juris- 
prudence  and  jurists  are  formed. 

His  proposal  of  a  digest  is  inconsistent  with  his  main 
reason  to  show  the  inexpediency  of  codification  in  Ger- 
many. 

His  opposition  to  Codes  is  the  effect  oigeUkrter  prejudice 
in  favour  of  Roman  law,  and  of  national  antipathy. 

Nullity  of  his  Treatise  as  an  argument  a}[;ninst  codifica- 
tion generally,  and  even  as  an  argument  against  it  in  Gei- 
many,  the  proper  and  special  object  c^  his  attack. 


} 
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nmM  on  coDiricATtoif. 


AW  An  III*  ilivi^l  wutwwwy  on  Uie  expediency  of  con- 
lhW<M\»|  H  INhIi*  \^f  \^\\%  k\r  th<^  wk>lc  of  Germany  is  frequently 
l^\ll^^  ^N  \\\  \\\\^  fk>w^^\sf  wt^t*.  whJ  coiistmnt  reference  made  to 
^Kv^  ^^^^*  >^  IH^^  l>NM  linnet  ksnArw  of  tKe  conflicting  parties,  it 
I^V  ^hM  W  ikm'«.H^^>>^*  h'k  *i^  a  frw  wiwds  fKi«cer«iiig  them. 

4^^  IW  \Wh\vw^v  ^"^^  tW  <^f«iMmT  fima  tlie  FVendi  yoke, 
^  ^^^  v^f  y^M^^r^^^  vW^^^HM^a*  %^cw  aw^iMaiH-  lasiilnTnd  in  io- 
^^^^  V^^  iW  x^^^iN'*'^  W'  iW  iMir  a«Nl 

%Vk^  ^%*rt  >NM»!>(^  ^^  ?ni^^v<%:  $^^|j||l|L^N•^  a 

^>^^^    ^yy,^^^         >♦    %Vt<  )(^^l|^  ^VW  Ar^ 


-   <*  , 
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Laws  ai  above  described,  applicable  to  all  Oermany,  might  be 
constructed. 

The  most  illustrious  opponent  of  this  scheme  was  Von  Savignjr, 
the  leader  of  the  so-called  Historical  School  (founded  by  Hugo 
and  Schlosser) ;  whose  great  learning  and  acuteness,  combined 
with  a  consummate  talent  for  exposition,  rendered  him  a  formid- 
able antagonist. 

In  his  youth  he  had  the  rare  advantage  of  being  able  to  travel 
throughout  Germany,  France,  and  Italy,  in  search  of  unknown 
or  neglected  sources  of  Roman  Law,  and  returned  laden  with 
spoils  to  Marburg,  where  he  had  studied,  and  was  now  appointed 
Professor.  In  1803,  he  wrote  his  Treatise  on  the  Law  of  Pos- 
session.*  On  the  creation  of  the  University  of  Berlin  in 
1810,  Savigny  was  one  of  the  first  teachers  appointed.  His 
lectures,  especially  those  on  the  Institutes,  together  with  the 
history  of  the  Roman  Law  and  the  Paudects,  drew  crowded 
audiences,  not  only  by  the  copiousness  and  importance  of  the 
matter,  but  by  the  extraordinary  clearness  and  beauty  of  the  form. 

His  celebrated  work,  "  On  the  Vocation  of  our  Age  for  Legis- 
lation,'' is  known  to  the  English  public  through  &Ir.  Hayward's 
translation. 

The  discussion  on  the  expediency  of  Codification  was  carried 
on  with  great  asperity :  its  partisans  complained  that  they  were 
unfairly  represented  by  the  leaders  of  the  Historical  Sdiool, 
as  advocating  the  introduction  (or  rather  the  imposition)  of  an 
entirely  new  body  of  Laws  (which  they  never  contemplated) ; 
while  their  adversaries  disclaimed  the  opinion  imputed  to  them, 
— that  Law  should  have  no  other  source  than  a  historical  one. 

In  one  of  the  Essavs  contained  in  the  Volume  which  has  been 
frequently  quoted,  "  On  the  Influence  of  Philosophy  on  the  Ex- 
position  of  Positive  Law,^^  Thibaut  concludes  with  the  following 
discriminating  and  impartial  statement  of  the  claims  of  the  con- 
tending parties. t 

''  Nothing  is  more  to  be  yrished  than  that  the  philosophical 
and  the  elegant^  jurists  should  soon  cease  to  regard  themselves  as 

*  '  Das  Recfat  des  Besitzes.'  Of  this  book  Mr.  Austin  always  spoke  with 
enthusiastic  admiration.      It  has  ))een  translated  by  Sir  Erskine  Perry. 

t  '  Einfluss  der  Philosophie  aufder  Ausleguiig  der  positiven  Gesetze.* 
Translated  by  Mr.  Liudley. 

X  See,  for  the  use  of  the  term  "  elegautia  juris,"  Vol.  II.  p.  231. 
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two  hostile  parties.  Each  side  must  abate  somewhat  of  its  preten- 
sions, and  reciprocally  take  what  is  good  from  the  other.  With- 
out philosophy  there  is  no  complete  history;  without  history, 
no  safe  application  of  philosophy.  Both  must  unite  as  aids  to 
Interpretation,  and  must  exercise  a  continual  influence  on  each 
other.  The  jurist  who  aspires  after  perfection  will  therefore  en- 
deavour to  combine  profound  historical  knowledge  with  philoso- 
phical views ;  for  the  historical  part  of  Jurisprudence  can  never  be 
separated  by  a  sharp  line  from  the  philosophical.  In  each  are 
gaps,  which  can  only  be  filled  by  the  aid  of  the  other.'' 

S.  A. 


J 
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INCONVENIENCES  OF  THE  PRESENT 
STATE  OF  THE  CRIMINAL  LAW. 
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Subsequent  legislation  is  not  wrought  into  the  code. 

The  applicable  Gemeines  Recht  consisted  for  the  most 
part  of  Roman  and  Canon  law. 

Notwithstanding  these  acknowledged  defects,  all  prac- 
tical men  in  Germany  are  codifiers. 

Reasons  for  the  hostility  of  a  portion  of  the  professors 
in  the  Universities.* 


Conclusions  from  the  Review  of  Codes. 

First ;  That  their  defects,  errors,  and  partial  ill-sucoess 
were  not  the  results  of  necessary  causes. 

Second ;  That,  in  spite  of  such  errors,  etc.,  those  codes 
arc  better  than  the  body  of  law  that  they  superseded. 


CoHclu8ioH8  as  to  Von  Saviffnys  Arguments  founded  on  weh 

defects^  etc. 

Great  respect  is  due  to  the  opinions  of  Herr  von  Savigny, 
which  no  man  feels  more  strongly  than  myself. 

All  the  objections  which  I  have  noted  and  answered 
above,  are  advanced  by  him. 

His  book  is  directed  against  codification  in  a  particular 
country,  and  even  against  a  particular  scheme  of  codifica- 

4  ■ 

I  •  *<  Am  wenigsten  lasse  man  sich  aber  dadurch  irre  madieo,  diM  die 

j  gamcliche  Umauderung  unsers  burgerlichen  Eechts  unter  den  eigeatlich 

I  gelehrten  Bechtskennern  yielleicht  die  mehrsten  Widersacher  findet.    Dat 

I  wird  steU  so  bleiben;  und  jetzt  ist  es  gar  nicht  anden  zu  erwaiten :  .  .  • 

I  fur  kraftige  Umwalzungen  wird  die  Mehrzahl  der  eleganten  JiirisleQ  aie 

geatimmt  seyn.  Keiner  von  ihnen  iibersieht  in  der  Regel  das  ganxe  Eedit; 
wenigen  von  ihnen  werden  die  Bediirfnisse  des  Yolks  durch  Beobachtimg 
klar ;  und  die  machtige  Triebfeder  des  Eigenuutzes  wird  keinea  in  Bewe* 
gung  setzen;  vielmehr  wird  es  immer  yortheilhafter  fur  aie  aeyn«  die 
muhsam  ermngenen  critisch-historischen  Schatze  in  gehoriger  Sicheriieit 
tu  halten,  und  gegen  bessemde  Einrichtigungen  zu  klimpfen,  damit  ihnen 
nidii  die  Pflidit  werde,  den  nenen  Meuschen  anzuziehen." — Tkibaul^  NM* 
weHdi^keiit  etc. 
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tion  for  that  particular  country ;  but,  nevertheless,  many  or 
most  of  his  arguments  apply  to  codification  generally. 
The  objections  peculiar  to  him  are  these : — 

1.  That  in  an  age  capable  of  producing  a  good  code,  a 
code  were  needless :  the  want  being  supplied  by  private  ex- 
positors. 

2.  He  asserts  that  during  the  ages  of  the  classical  jurists 
(who,  he  admits,  were  competent  to  the  task),  no  want  of 
a  code  was  felt. 

3.  'Ihat  a  code  makes  the  defects  of  law  more  obvious, 
and  therefore  emboldens  knaves. 

4.  That  if  a  code  were  easily  to  be  constructed  it  would 
be  good  for  nothing. 

To  this  I  answer,  that  codes  have  no  tendency  to  simplify 
the  science  of  jurisprudence  or  to  abridge  the  studies  of 
lawyers.     They  have  a  tendency  to  discharge  it  of  rubbish. 

The  study  of  cases  (as  exemplars  for  the  difficult  art  of 
applying  rules)  would  still  be  necessary  to  lawyers,  though 
a  code  were  introduced. 

He  assumes  that  no  determinate  leading  principles  will 
be  followed  consistently  by  the  compilers  of  a  code. 

He  is  not  however  opposed  absolutely  to  all  codification. 

He  is  an  advocate  for  a  code  which  should  include  all 
but  future  cases ;  and  he  has  proposed  a  digest.  He  has 
himself  suggested  an  important  argument  to  show  that  the 
main  difficulty  in  the  way  of  codification  is  not  insurmount- 
able. But  he  would  wait  (for  improvement)  till  better  juris- 
prudence and  jurists  are  formed. 

His  proposal  of  a  digest  is  inconsistent  with  his  main 
reason  to  show  the  inexpediency  of  codification  in  Ger* 
many. 

His  opposition  to  Codes  is  the  effect  of yeleArter  prejudice 
in  favour  of  Roman  law,  and  of  national  antipathy. 

Nullity  of  his  Treatise  as  an  argument  against  codifica- 
tion generally,  and  even  as  an  argument  against  it  in  Ciei- 
many,  the  proper  and  special  object  of  his  attack. 
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Note. — As  the  great  controversy  on  the  expediency  of  con- 
structing a  Code  of  Laws  for  the  whole  of  Germany  is  frequently 
alluded  to  in  the  foregoing  notes,  and  constant  reference  made  to 
the  works  of  the  two  great  leaders  of  the  conflicting  parties,  it 
may  not  be  superfluous  to  say  a  few  words  concerning  them. 

After  the  deliverance  of  the  country  from  the  French  yoke, 
the  .minds  of  patriotic  Germans  were  anxiously  employed  in  in- 
quiries into  the  causes  of  the  feeble  and  divided  resistance  made 
by  their  country,  and  in  projects  for  strengthening  the  bonds 
which  might  unite  the  several  States  into  a  well-compected  whole. 

Among  them,  was  that  of  which  Thibaut  was  the  ardent  and 
eloquent  advocate.  In  his  Essay ''  On  the  Necessity  of  a  general 
municipal  (or  national)*  Law  for  Germany,^'  he  treats  the  con- 
struction of  such  a  body  of  law,  "  clear,  precise,  and  adapted  to 
the  requirements  of  the  time,'' — as  one  of  the  first  conditions  of 
a  strong  and  efficient  Confederation. 

Thibaut  was  a  Hanoverian  by  birth,  and  had  studied  at  Got- 
tingen,  Konigsberg,  and  Kiel,  at  which  latter  place  he  took  his 
degree,  and  was  appointed  professor.  In  1802  he  had  a  call  to 
Jena,  and  in  1805  he  was  invited  to  assist  in  the  reorganization 
of  the  University  of  Heidelberg. 

Thibaut's  works  are  numerous  and  of  high  authority .f  His 
style  is  homely  and  familiar,  but  has  great  force  and  animation. 
He  proposed  that  a  Collegium  or  Commission  sliould  be  nomi- 
nated by  the  several  States,  and  he  maintained  that  by  the  co- 
operation of  the  ablest  theoretical  jurists  (Professors  in  the  dif- 
ferent Universities),  with  practising  lawyers,  such  a  Code  of 

^  The  word  in  the  original  is  "  burgerlidics  " — civil ;  but  civil,  ss  ap- 
plied to  Law,  has  a  totally  different  meaning  with  us. 

t  The  principal  arc,  'Tbeorie  der  logisckcn  Auslegung,'  '  Kritik  der 
Feiierbach'tcben  Revision  der  Gnindbegriffe  des  Strafrecbts,*  *  Civilistitcbe 
Abhandlungen '  (of  which  Essays  the  *  Kothwendigkeit,*  etc.,  so  often  re- 
ferred to,  is  one),  and  the  '  8y»tein  des  Pandecien  Reciits,*  which  is  re- 
garded as  his  capital  work. 
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Laws  ts  aboTe  described^  applicable  to  all  Germany^  might  be 
constructed. 

The  most  illustrious  opponent  of  this  sclicmc  was  Von  Savignjr, 
the  leader  of  the  so-called  Historical  School  (founded  by  Hugo 
and  Schlosser) ;  whose  great  learning  and  acuteness,  combined 
with  a  consummate  talent  for  exposition,  rendered  him  a  formid- 
able antagonist. 

In  his  youth  he  had  the  rare  advantage  of  being  able  to  travel 
throughout  Germany,  France,  and  Italy,  in  search  of  unknown 
or  n^lected  sources  of  Roman  Law,  and  returned  laden  with 
spoils  to  Marburg,  where  he  had  studied,  and  was  now  appointed 
Professor.  In  1803,  he  wrote  his  Treatise  on  the  Law  of  Pos- 
session.^ On  the  creation  of  the  University  of  Berlin  in 
1810,  Savigny  was  one  of  the  first  teachers  appoiuted.  His 
lectures,  especially  those  on  the  Institutes,  together  with  the 
history  of  the  Roman  Law  and  the  Pandects,  drew  crowded 
audiences,  not  only  by  the  copiousness  and  importance  of  the 
matter,  but  by  the  extraordinary  clearness  and  beauty  of  the  form. 

His  celebrated  work,  *'  On  the  Vocation  of  our  Age  for  Legis- 
lation,'' is  known  to  the  English  public  through  Mr.  Hayward's 
translation. 

The  discussion  on  the  expediency  of  Codification  was  carried 
on  with  great  asperity :  its  partisans  complained  that  they  were 
unfairly  represented  by  the  leaders  of  the  Historical  School, 
as  advocating  the  introduction  (or  rather  the  imposition)  of  an 
entirely  new  body  of  Laws  (which  they  never  contemplated) ; 
while  their  adversaries  disclaimed  the  opinion  imputed  to  them^ 
— ^that  Law  should  have  no  other  source  than  a  historical  one. 

In  one  of  the  Essays  contained  in  the  Volume  which  has  been 
frequently  quoted,  "  On  the  Influence  of  Philosophy  on  the  Ex- 
position of  Positive  Law,''  Thibaut  concludes  with  the  following 
discriminating  and  impartial  statement  of  the  claims  of  the  con- 
tending partiest 

''  Nothing  is  more  to  be  fished  than  that  the  philosophical 
and  the  elegant^  jurists  should  soon  cease  to  regard  themselves  as 

^  *  Das  Recht  dra  Besitzes.'  Of  this  book  Mr.  Austin  alirays  spoke  with 
eothusiastic  sdminition.      It  has  Wn  translated  by  Sir  Erskine  Perfy. 

t  '  Einfluss  der  Philosophie  auf  der  Ausleguiig  der  positiven  Gesetze.' 
Translated  by  Mr.  Liudjey. 

X  See,  for  the  use  of  tlie  term  '*  clegautia  juris,"  Vol.  II.  p.  231. 
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two  hostile  parties.  Each  side  must  abate  somewhat  of  its  preten* 
sions^  and  reciprocally  take  what  is  good  from  the  other.  With- 
out philosophy  there  is  no  complete  history;  without  history, 
no  safe  application  of  philosophy.  Both  must  unite  as  aids  to 
Interpretation,  and  must  exercise  a  continual  influence  on  each 
other.  The  jurist  who  aspires  after  perfection  will  therefore  en- 
deavour to  combine  profound  historical  knowledge  with  philoso- 
phical views ;  for  the  historical  part  of  Jurisprudence  can  never  be 
separated  by  a  sharp  line  from  the  philosophical.  In  each  are 
gaps,  which  can  only  be  filled  by  the  aid  of  the  other.'' 

S.  A. 
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Inconveniences  op  the  Present  Common  Law. 

Insufficiency,  bulk,  dispersedness,  and  general  uncer- 
tainty of  the  authorities  from  which  the  Law  must  be  ga- 
thered. 

1*.  Aa  to  Reports : 

2*.  As  to  Records : 

3^  As  to  the  Treatises  which  are  commonly  deemed  more 
or  less  authoritative. 

These  various  authorities  are  extremely  numerous,  and 
also  lie  dispersed  ;  insomuch,  that  no  lawyer  has  a  complete 
collection  of  reports  and  treatises.  * 

Much  of  the  law  contained  in  these  reports  and  treatises 
has  been  repealed  by  statute  or  overruled  by  decisions. 
Great  research  is  therefore  requisite  to  distinguish  living 
from  dead  law. 

Hence,  uncertainty. 

Generally,  there  is  no  mark  or  test  by  which  authoritative 
decisions  and  authoritative  opinions  of  text-writers  can  be 
sufficiently  distinguished  from  the  unauthoritative. 

Uncertainty  arising  from  the  higher  or  lower  authority 
of  the  judge  or  writer ;  nature  of  the  report ;  circumstances 
under  which  the  treatise  was  published ;  etc. 

Remarkable, — that,  in  practice,  the  decisions  of  Quarter 
Sessions  are  not  authoritative. 

Same  as  to  Irish  Decisions. 

Yet,  in  theory,  these  decisions  (Quarter  Sessions  and 
Irish)  are  authority ;  and,  consequently,  decisions  of  the 
kind,  conflicting  with  decisions  resorted  to  practically, 
might  be  hunted  out  and  produced. 
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Although  the  authorities  from  which  the  law  must  be 
gathered,  were  not  bulky,  dispersed,  insufficient,  and  un- 
certain, still  the  law  itself  would  be  obscure  and  difficult  of 
access,  by  reason  of  its  being  latent  in  judicial  decisions 
[and  opinions  analogous  to  them]. 

Difficulty  of  extracting  principles  from  decided  cases : 
especially  where  the  grounds  of  decision  are  not  sufficiently 
apparent  from  Report  and  Record. 

Owing  to  this  difficulty,  principles  are  applied  by  judges 
timidly  and  capriciously. 

It  often  happens,  that  a  principle  is  not  applied  to  a  case 
clearly  within  it,  because  the  decided  cases  establishing  the 
principle  do  not  tally  with  the  pending  case  in  immaterial 
facts  and  circumstances. 

Hence,  doubts  thrown  upon  the  principles  themselves. 

Immaterial  facts  are  not  unfrequently  rendered  part  of  the 
ground  of  decision.  Decided  cases  are  not  treated  as  mere 
indices  t6  the  principles.  (Q*.) 

Diiference  between  the  construction  and  application  of 
Statute  Law,  and  the  extraction  and  application  of  rules  of 
law  latent  in  judicial  decisions.  (Q^.) 

Criminal  Statutes  are  construed  strictly.  Hence  the  dis- 
crepance between  statute  and  common  law  is  more  striking 
in  criminal  law. 

The  shape  of  a  statute  differs  essentially  from  that  of  a 
judiciary  rule. 

As  a  whole,  a  judicial  decision  is  not  a  precedent,  or  has 
not  the  effect  of  a  law. 

Difference  between  Interpretation  and  Induction. 

Judiciary  law  lies  in  concrelo.  Difficulty  of  extracting  it. 
Nicety  and  uncertainty  of  the  process. 

The  ratio  decidendi  is  often  conceived  and  expressed  by 
the  judge  too  narrowly  or  too  broadly.  Hence  the  law,  as 
expressed,  (for  the  ratio  itself  ought  to  be  deemed  the  law, 
independently  of  the  expression  of  it,)  is  often  too  narrow, 
(immaterial  circumstances  being  expressed  as  part  of  the 
reason,)  and  sometimes  too  broad. 
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Much  of  present  law  is  founded  on  antiquated  notions : 
E.g.  With  regard  to  the  SHbjecIs  of  theft.     Looking  at 
the  offence  as  conceived  at  present,  there  is  no  reason  why 
things  which  are  parcel  of  the  soil  should  not  be  deemed  sub- 
jects of  the  offence  (if  capable  of  a  clandestine  removal). 
[Maraudage.     Prussian  Code] 

The  same  remark  applies  to  the  rule  as  to  domestic  ani- 
mals ;  as  to  choses  in  action ;  and  as  to  value  of  subject ; 
as  to  goods  of  which  there  is  no  apparent  owner  or  party 
entitled  to  possession ;  and  to  the  absurd  reason  given  for 
absolving  the  wife  from  criminal  liability. 

Obscurity  arising  from  partial  adherence  to,  and  partial 
departure  from,  these  antiquated  notions.  Hence,  Law, 
not  a  law  founded  on  uniform  principles,  but  a  patchwork 
of  laws  formed  on  inconsistent  principles : 
*  E.g.  Common  Law  rule  as  to  choses  in  action  only  par- 
tially abrogated  by  statutes  (and  decisions). 

Rule  about  ra/i^  exchangeable  (or  intrinsic),  still  retained 
as  to  certain  animals.  Generally  overruled,  but  yet  re- 
tained capriciously  in  certain  cases. 

Partial  and  capricious  extension  of  the  definition  of 
Larceny  to  cases  of  swindling  and  embezzlement.  Larceny, 
if  the  thing  be  let  out  to  hire  and  stolen  by  the  hirer. 
Not  Larceny,  if  the  property,  as  well  as  the  possession,  be 
parted  with. 

Partial  conversions  of  takings  of  things  afl^ed  to  free- 
hold into  thefts,  by  statutes. 

Hence,  not  only  inconsistency  and  consequent  obscurity, 
but  needless  multiplication  of  rules.  A  principle,  admitted 
to  be  irrational,  is  maintained  with  exceptions,  instead  of 
substituting  one  uniform  rule. 

In  so  far  as  law  is  judiciary,  this  partial  abandonment 
and  partial  retention  of  antiquated  notions  is  natural  or 
nearly  necessary.  From  the  position  wherein  he  is,  the 
judicial  legislator  naturally  legislates  by  analogy  to  the  old 
law,  in  so  far  as  the  preservation  of  the  old  law  is  consistent 

VOL.  III.  X 
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with  inevitable  change.  And  hence,  antiquated  principles 
are  perpetuated  in  laws  after  the  grounds  for  them  have 
ceased. 

Circuitous  and  obscuring  modes  by  which  rules  founded 
on  antiquated  notions  have  been  often  abrogated,  wholly  or 
partially. 

By  distinctions  founded  on  immaterial  differences : 

E.  g.  The  interval  between  taking  and  severance  makes 
taking  of  an  immoveable,  theft. 

Obscurity  arising  from  the  frequent  extension  of  defini- 
tions (through  fictitious  assumptions)  to  cases  which  are 
not  properly  within  them,  but  are  only  related  to  cases 
within  them  by  close  or  remote  analogies  : 

E.  g.  Swindlings,  breaches  of  trust,  and  other  offences 
not  properly  thefts,  are  brought  within  the  category  of 
thefts  by  the  fiction  of  a  constructive  possession. 

Legislation  by  Extension  of  Old  Rules  to  Cases 

not  within  them. 

According  to  the  original  and  rational  notion  of  theft,  a 
taking  possession,  without  the  consent  of  the  injured  party, 
(from  the  possession  of  the  injured  party,)  knowing,  etc., 
and  with  intent  to  deprive,  is  of  its  essence. 

But  it  is  extended  to  cases  in  which  the  injurer  obtains 
possession  with  consent  of  the  injured,  but  with  consent 
obtained  by  fraud. 

In  order  to  bring  this  last  offence  (properly  swindling,  or 

JUouterie)  within  the  de^ition  of  theft,  a  possession  is 

feigned  in  the  injured  party,  although  he  has  parted  with  it 

It  is  also  extended  to  cases  in  which  the  injured  party 
has  given  up  possession  with  consent  not  obtained  by 
fraud. 

Also,  to  cases  of  finding  and  misappropriation. 

Also,  to  cases  of  embezzlement,  where  there  is  no  de- 
livery by  the  injured  party. 

Inconsistency,  as  well  as  obscurity,  arising  from  the  canae 
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in  question.  Since,  if  the  definition  ought  to  be  extended  by 
reason  of  some  analogies,  it  ought  to  be  extended  by  reason 
of  others.  Insomuch,  that  any  offence  of  any  class  might 
be  thrust  with  propriety  into  any  other  class:  since  all 
offences  are  related  by  analogies  more  or  less  remote. 

It  ought  to  be  remarked,  in  justice  to  the  authors  of  the 
English  Law,  that  this  inconvenience  is  almost  inseparable 
from  a  law  formed  gradually  by  Courts  of  Justice,  etc. 

The  same  obscurity,  from  the  same  cause  in  the  Roman 
Law.     [Pandects,  Book  xWm.^  passim.^ 

Has  not  been  avoided  by  the  compilers  of  the  French 
and  Prussian  Codes ;  though  they,  as  formers  of  a  system 
created  at  once,  had  none  of  the  difficulties  with  which  the 
English  Courts  of  Justice  were  embarrassed.  (Q*.) 

Origin  of  fictions.     Necessity  of  observing  analogy.* 

Definitions  and  rules  (owing  to  preceding  and  other 
causes)  are  not  unfrequently  conflicting,  or,  at  least,  inde- 
terminate : 

B.ff.  Several  and  inconsistent  definitions  of  theft  or  lar- 
ceny : 

Uncertainty  as  to  what  shall  amount  to  special  ownership. 

Uncertainty  as  to  the  nature  of  the  intention  which  is  of 
the  essence  of  theft.  The  word  felonious  (like  unlawful  or 
criminal)  does  not  define  it,  but  merely  indicates  that  it  is 
of  the  essence  of  the  offence : 

Nature  of  the  criminal  intention  (or  knowledge)  which  is 
of  the  essence  of  theft. 

[Felonious — Animus  fur andi.  MaUtia!\ 

Materiality  or  immateriality  of  lucri  causa. 

What  motive  is  a  lucri  causa. 

Indifference  of  motive.  Larceny  is  the  taking  without 
consent,  knowing,  etc.  And  unless  this  definition  be  abided 
by,  this  offence  cannot  be  distinguished  from  various  other 
offences :  as  malicious  damage,  embezzlement,  etc. 

Indifference  of  motive,  shown  by  rule  as  to  exchange,  etc. 

•  See  Lecture  XXXVIII.,  Vol.  IT. 
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Uncertainty  of  this  rule. 

Theft  or  Larceny  is  properly  an  offence  against  right 
of  possession.  If  not,  an  owner  could  not  steal  his  own 
goods. 

C!onsequently,  any  right  of  possession  as  against  the  taker 
ought  to  suffice ;  yet,  there  are  doubts  as  to  whether  such 
right  of  possession  resides  in  certain  custodees,  etc.  [or 
whether,  in  the  language  of  the  law,  they  can  be  deemed 
special  owners.] 

No  right  of  possession  in  owner  (as  against  thief)  where 
the  goods  are  hired ;  though  there  is  when  they  are  bartered. 

Inconsistency  of  holding  taking  goods  not  to  be  an 
offence,  where  the  purpose  is  merely  to  apply  them  to  some 
temporary  purpose. 

Same  confusion  of  inducement  and  criminal  intention  as 
noted  above  in  case  of  lucri  causa. 

Uncertainty  of  rule  as  to  finding  and  misappropriation. 

Inconsistency  of  holding  bailee  generally  not  answerable 
criminally,  and  yet  custodee  answerable ;  and  of  holding 
bailee  answerable  where  bailment  is  determined. 

Principles  obscured  by  being  often  couched  in  Latin 
terms  not  generally  understood,  and  not  unfrequently  mis- 
applied :  Kff.  Lucri  causa.  Larceny,  instead  of  the  famiUar 
and  more  precise  tiefi. 

Larceny,  or  latrocinium,  not  theft. 

Inconveniences  of  the  Present  Statute  Law. 

The  Statute  Law  is  not  of  itself  a  substantive  and  intelli- 
gible whole,  but  a  mass  of  partial  supplements,  and  partial 
correctives,  made, /?ro  re  natd,  to  the  Common  Law.  (The 
latter,  the  nucleus.) 

Hence,  often  inconsistent.  It  lies  dispersedly  through 
many  statutes  and  decisions  upon  them. 

Hence,  bulk,  inaccessibility,  etc. 
.   And,  generally,  it  is  productive  of  most  of  the  incon- 
veniences before  pointed  out  in  the  Common  Law. 
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Wherever  the  basis  or  nudeus  of  statute  law  is  a  judiciary 
law,  the  former  is  irreguUu'^  fragmentitious,  etc. 

Inconveniences  from  the  existence  op  two  distinct 
Bodies  of  Law;  one  Common  and  the  other 
Statute. 

As  the  Law  actually  stands,  the  law  relating  to  any 
given  offence  commonly  or  frequently  lies  through  many 
dispersed  statutes  and  many  dispersed  reports  or  treatises. 

Supposing  that  the  Common  and  Statute  Law  were  each 
systematized  separately,  the  law  relating  to  any  given  offence 
would  often  lie  in  two  bodies  of  law ;  instead  of  lying  in 
one  department  of  one  body  of  law. 

By  the  incorporation  of  the  two  Statutes,  great  benefit 
will  result,  for  the  following  reasons. 

The  pi*escnt  statute  law  consists. partly  of  definitions  of 
offences,  with  their  punishments ;  and  partly  of  the  pun- 
ishments of  offences,  leaving  the  definition  of  them  to  the 
common  law :  and  it  were  expedient  either  that  it  should 
not  be  necessary  to  look  after  the  definition  of  an  offence 
in  one  statute,  and  its  punishment  in  another;  or  that  this 
shoiUd  prevail  in  every  case,  and  not  in  one  only.  The 
like  observations  apply  to  proce^. 

The  two  statutes  when  separate  must  be  often  obscure 
and  prolix,  where  the  union  of  the  two  would  tend  to  brevity 
and  intelligibility. 

The  advantage  would  be  gained  of  treating  the  genera^ 
lia  (of  law  or  procedure)  apart  from  those  portions  of  the 
special  part  to  which  they  are  applicable  indifferently :  E.g. 
Misapprehension  of  right;  accident;  mistake;  felonious 
intent ;  principals  and  accessories. 

Many  of  these  geueralia  (in  existing  treatises)  are  either 
omitted,  or  are  stated  under  some  head  devoted  to  some 
particular  class  of  offences  (thus  wearing  the  appearance  of 
particular  provisions).     E.g.  Malice,  Negligence. 

The  advantages  which  would  ensue  from  such  an  arrange- 
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ment  cannot  be  shown  fully  without  a  scheme.  Such  scheme, 
pursued  considerably  into  detail  and  backed  by  reasons, 
ought  to  precede  the  process  of  consolidating  and  com- 
bining. 

As  remarked  above,  Codification,  and  Innovation  on  sub- 
stance or  effect,  are  distinct.  The  codification  here  recom- 
mended would  not  necessarily  touch  substance  or  effect ; 
but  would  be  no  more  (necessarily)  than  a  re-expression  of 
definitions,  and  an  arrangement  of  offences  under  apt  kinds 
and  sorts,  etc.  But  though  the  refount  of  form,  now  re- 
commended, would  not  touch  necessarily  the  substance  or 
effect,  still  it  might  not  perhaps  be  possible  to  render  it 
altogether  so  good  as  desirable  without  small  changes  in 
substance.  H.ff.  Reduction  of  rule  in  larceny  as  to  right 
of  possession . 

Advantages  of  combining  Common  and  Statute  Law 

INTO  ONE  Statute  or  Code. 

One  source  substituted  for  two. 

Rules  stated  once  for  all,  instead  of  being  stated  partly 
in  one  statute  and  partly  in  another. 

Hence,  more  compendious. 

If  common  law  were  reduced  into  one  statute,  and  sta- 
tute law  consolidated  in  another,  they  might  often  conflict. 
If  combined,  no  such  conflict. 

If  common  and  statute  law  were  to  be  united  into  one 
statute,  a  refount  of  the  present  form  of  the  law  would  be 
expedient. 

Necessity  of  considering  every  part  in  relation  to  the  rest, 
and  not  as  detached. 

Also,  of  defining  broad  principles,  subordinating  narrow 
principles  under  them,  and  elucidating  by  examples.  The 
actual  law  is  a  rich  mine  of  such  examples ;  and  indeed, 
generally,  is  more  objectionable  in  respect  of  its  form  than 
in  respect  of  its  substance  and  effect. 

If  the  two  statutes  were  incorporated  or  even  if  they  were 
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kept  separate,  it  would  be  expedieut  to  diminish  their  size, 
and  at  the  same  time  to  render  their  contents  more  accessi- 
ble, by  reducing  under  one  head  such  matters  as  arc  con- 
stantly recurring  and  arc  separated  under  different  heads. 

E.g.  Principal  and  accessory :  attempts  to  commit  of- 
fences, etc.  etc. 

If  the  two  statutes  were  incorporated,  or  even  if  they  were 
kept  distinct,  it  would  be  necessary  to  settle  with  great  at- 
tention the  arrangement  according  to  which  existing  statutes 
and  existing  common  law  upon  particular  subjects  shoidd 
be  put  together. 

E.g.  Whether,  in  the  general  statute  of  statute  law, 
larceny  should  come  next  to  forgery,  or  not?  Whether 
jury  process  and  bail  should  be  near  each  other?  What 
the  statute  should  begin  with,  what  end  with  ? 

Inconveniences  of  the  Present  Law,    in  respect  to 

THE  Administration  of  Justice. 

In  respect  to  the  administration  of  justice  by  the  judges 
on  circuits,  etc. 

Owing  to  causes  mentioned  in  preceding  paragraphs, 
rules  and  principles  are  applied  timidly  and  capriciously. 

In  fact,  judges,  as  well  as  advocates,  are  guided  by  modem 
and  unauthoritative  treatises. 

Opinions  of  judges  on  doubtful  points  gotten  slowly. 

In  respect  to  the  Administration  of  Justice  by 

Justices  op  the  Peace. 

As  they  are  not  generally  professional  lawyers,  they  need 
compendious  and  perspicuous  rules.*  [Importance  of  pro- 
ceedings prior  to  commitment.] 

They  are  necessarily  incompetent  to  the  delicate  task  of 
extracting  principles  from  decided  cases. 

Difficulties  which  they  experience  from  the  multitude  and 
dispersedness  of  statutory  provisions ;  from  the  language  and 
form  of  statutes ;  from  the  obscurity  of  rules  of  construc- 
tion, etc. 
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Though  they  were  competeut  to  the  administratioii  of  the 
law,  they  have  not  access  to  the  host  of  statutes  and  autho- 
rities through  which  it  lies. 

In  fact,  therefore,  they  are  guided  by  modem  and  unau- 
thoritative treatises. 

Vast  extent  of  their  jurisdiction. 

Tendency  of  the  present  age  to  administration  of  justice 
by  local  or  district  courts. 

Impossible  that  the  administration  of  justice  by  such 
courts  should  be  passable,  unless  the^aw  be  rendered  more 
comjiendious  and  clear  than  it  is  at  present. 

Inconvenibnces  of  the  Present  Law,  in   respect  to 

Legislation. 

Owing  to  the  bulk  and  dispersedness  of  statutes  and  au- 
thorities, innovations  on  existing  law  are  seldom  guided  at 
present  by  an  adequate  consideration  of  the  entire  l^al 
system.  Hence,  for  the  sake  of  obviating  some  particular 
evil,  greater  evil  is  often  done. 

For  the  same  reason,  there  is  much  needless  legislation. 
For  it  often  happens  that  the  object  of  the  change  is  suflSci- 
ently  accomplished  by  actual  law  unknown  to  the  legishi- 
ture :  or  might  be  accomplished  sufficiently  by  some  slight 
alteration  of  the  actual  law. 

Inconveniences  of  the  Present  Law,  in  respect,  ge- 
nerally, TO  THE  Community  who  are  bound  by  it. 

If  the  foregoing  difficulties  are  experienced  by  the  Courts 
and  Legislature,  a  fortiori,  by  the  community  at  large. 

In  fact,  not  one  in  a  thousand  knows  the  laws  which 
bind  him. 

If  such  are  the  difficulties  in  the  way  of  la¥Fyers,  etc.,  the 
same  are  insurmountable  to  private  persons. 

Acoordingly,  scarce  any  but  professional  lawyers  have 
any  knowledge  of  the  criminal  law,  although  of  necessity 
they  must  be  bound  by  it. 
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Practicabilitt  op  reducing  Common  Law  into  Statute 
Law,  and  of  consolidating  Statutb  Law. 

If  it  be  possible  to  extract  principles  pro  re  natd,  it  is 
possible  to  extract  them  once  for  all,  and  to  put  them  in  the 
form  of  nilcs. 

The  difiicnlty  of  the  process  is  not  disputed. 

The  practicability  of  consolidating  statute  law  is  admitted 
in  practice.  Indeed,  it  is  little  more  than  an  affair  of  ar- 
rangement. 

Advantages  that  would  follow  such  Reduction 

AND  Consolidation. 

Advantage  of  having  the  law  relating  to  any  given  offence 
ouUected  under  one  or  two  heads,  from  numerous  sources, 
through  which  it  now  lies  dispersed : 

Of  having  it  in  a  cheap  (as  well  as  a  compendious) 
volume : 

Of  separating  living  from  dead  law. 

Indeed,  a  mere  republication  of  actual  sources  (assigning 
respective  weights)  marking  the  law  abolished,  would  be  of 
itself  no  inconsiderable  good. 

No  desire  to  exaggerate  the  extent  to  which  Law  may 
be  made  generally  intelligible.  But  criminal  law,  for  the 
most  part,  might  be  made  intelligible  to  any  man  of  average 
capacity.     And  this  is  the  most  important  advantage. 

It  does  not  enter,  generally,  into  the  detail  of  rights : 

{B.  g.  Larceny  ;  which  is  properly  an  offence  against  the 
right  of  possession.) 

Possibility  of  defining  in  criminal  law  the  rights  and  du- 
ties of  which  crimes  are  violations,  in  so  far  as  criminal  law 
is  concerned  with  them,  without  going  into  any  such  detail : 

E.g.  Without  going  into  any  detail  of  rights  of  property, 
an  adequate  definition  of  the  right  of  possession  as  af- 
fected by  theft,  (which  is  properly  an  offence  against  the 
right  of  .possession,)  malicious  mischief,  etc.,  might  perhaps 
be  given. 
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Advantages  of  its  being  made  perfectly  intelligible  to 
lawyers,  which  it  might  be. 

As  being  more  accessible,  it  would  be  more  obvious  to 
the  legislature ;  and  therefore  much  crude  and  inconsistent 
legislation  would  be  avoided. 

Advantages  that  have  arisen  from  Peel's  Consolidations. 

Such  Reduction  and  Consolidation  would,  at 

least,  be  harmless. 

Doubts  would  arise  on  application  of  law  thus  reduced 
and  consolidated :  But  probably  fewer  than  on  application 
of  the  present  law. 

Pre-existing  law  would  furnish  ample  means  of  construc- 
tion, and  interpretative  decisions  might,  from  time  to  time, 
be  incorporated  with  text. 

[Rules  of  construction  to  be  framed,  and  to  be  considered 
as  peculiarly  applicable  to  the  Criminal  Code.] 

By  submitting  the  Statute  or  Statutes  to  the  public  or 
the  profession  before  they  were  passed  into  a  law,  many  of 
the  causes  of  doubts  might  be  obviated. 

Such  reduction,  etc.,  would  not  amount  to  a  change  in 
the  substance  and  effect  of  the  existing  law,  but  would 
simply  be  a  re-statement  of  the  existing  law,  in  an  orderly, 
compendious  and  accessible  volume ;  with  the  determination 
of  points  confessedly  uncertain. 

It  would  not,  necessarily,  have  any  retroactive  effect. 

In  fact,  it  would  be  a  substitution  of  an  authoritative 
body  of  law  for  the  unauthoritative  (and  often  defective) 
treatises,  which  (as  we  have  already  remarked)  are  practically 
the  guides  of  the  tribunals  in  the  great  majority  of  their  de- 
cisions. 

Imperfections  of  these. 

Though  never  so  perfect,  they  are  unauthoritative. 

Expediency  of  Codification  admitted  practically  by  such 
treatises,  etc. 
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FRAGMENTS  OF  A  SCHEME  OF  A 

CRIMINAL  CODE. 
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The  Criminal  [or  Penal]        The  Code  [or  Law]  of  Cri- 
Code  [or  the  Law  of  Crimes    minal  Procests  [or  Procedure] 
and  punishments].                  and  Preventive  Police. 
_J 


Genera)  Part  [or  Part  I.] : 

ComprisiDg  the  matters 
(definitions,  distinctions, 
iniles,  principles,  etc.)  whicii 
apply  universally  or  gene- 
rally :  f .  e.  which  have  no 
exclusive  or  special  regard 
to  crimes  of  a  given  class, 
but  regard  indifierently  all 
or  the  generality  of  the 
crimes  embraced  by  the  in- 
tended Code  [or,  particular- 
ized (or  specified)  in  the  Par- 
ticular (or  Special)  part]. 

[Each  part  to  be  divided  into  Chapters,  Sections,  Sub- 
sections, etc. ;  or  into  Books,  Chapters,  Sections,  Subsec- 
tions, etc.] 


J 
Particular  (or  Special)  Part, 

or  Part  II. 
Particularizing  (or  speci- 
fying)  the  various  crimes 
embraced  by  the  intended 
Code ;  and  assigning  respec- 
tively to  those  various  crimes, 
their  respective  punishments 
and  other  penal  conse- 
quences. 
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Note. 


€€ 
ti 


Punishment''  (and  ''penal")  are  broader  exinreasions than 
crime''  (and  ''criminal").  Punishment  (or  ptend)  is  necessa- 
rily annexed  to  an  injury  considered  as  a  crime  or  public  wrong: 
t.  e.  as  the  possible  ground  of  a  criminal  or  public  action ;  and 
the  infliction  of  punishment  is  necessarily  the  scope  or  object  of 
every  such  action  or  pursuit. 

But  punishment,  moreover,  is  sometimes  annexed  to  an  injury 
considered  as  a  civil  or  private  wrong :  t .  e.  as  the  possible  ground 
of  a  civil  or  private  action.  And  the  infliction  of  punishment  is 
sometimes  the  scope  or  object  of  such  an  action  or  pursuit. 
Consequently,  the  nature  of  "  crime"  (and  "  criminal ")  cannot 
be  determined  sufficiently  by  merely  determining  the  nature  of 
"punishment"  (and  "  penal ").] 


NOTES  ON   CRIMINAL  LAW.  810 


CHAPTER  I. 

The  definition  of  a  crime;  with  distinctions  (or  divisions) 
of  crimes  into  certain  of  their  principal  classes. 

CHAPTER  IL 

Of  the  territory  embraced  by  the  intended  Code ;  and 
of  the  persons  amenable  to,  and  the  crimes  cognizable  by, 
the  criminal  tribunals  having  jurisdiction  therein. 

Reference  to  the  subsequent  Chapter  on  Punishments ; 
and  to  those  part^  of  the  Code  of  Procedure  which  deter- 
mine the  respective  jurisdictions  of  the  several  criminal 
Tribunals. 

[This  distinction  or  division  can  hardly  serve  as  a  basts  for  the 
Arrangement  of  Crimes.] 

CHAPTER  HI. 

Of  such  essentials  of  a  crime  (or  of  such  conditions  ne- 
cessary to  render  an  act  or  omission  a  crime)  as  may  be 
treated  of  generally :  t.  e.  without  restriction  to  a  crime  of 
a  given  or  specified  class. 

Here,  particularly,  of  those  universal  essentials  wliich  arc 
styled  emphatically  "  the  grounds  of  imputation." 

CHAPTER  IV. 
Of  consummate  crimes  and  criminal  attempts. 

CHAPTER  V. 
Of  principals  and  accessories. 

CHAPTER  VI. 
Of  punishments  (including  the  penal  consequences  which 
are  not  punishments  nominally,  but  which  are  punishments 
in  effect). 


I 
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CHAPTER  L 


Containing  the  definition  of  a  Crime ;  with  distinctions 
(or  divisions)  of  Crimes  into  certain  of  their  principal  classes. 


1.  The  definition  of  a  Crime,  [or,  Crimes  distinguished 
from  Civil  Injuries.]  [or,  Public  Injuries  (or  Wrongs)  dis- 
tinguished from  Private.] 

The  definition  of  a  Crime  implies  the  definition  of  Punish- 
ment, and  aUo  the  distinction  between  Civil  and  Criminal 
Actions.  But  the  complete  statement  of  this  distinction, 
and  of  its  numerous  and  intricate  consequences,  belongs  to 
the  Code  of  Criminal  Process. 


2.  Of  such  distinctions  (or  divisions)  of  crimes  as  are 
founded  on  differences  between  their  respective  punish- 
ments ;  [between  the  criminal  tribunals  to  which  they  are 
respectively  attributed  ;  and  between  the  criminal  processes 
by  which  they  are  respectively  pursuable.] 

Note. 

The  distinction  between  Crimes  in  respect  of  tribunals  and 
processes,  supposes  a  reference  to  the  Code  of  Criminal  Process : 
in  which  the  competence  of  the  various  tribunals  must  of  course 
be  determined ;  and  in  which  the  regular  process,  with  the  pro- 
cesses deviating  from  the  r^ular,  are  particularized  or  detailed. 
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'  The  distinction  between  Felonies  and  Misdemesnors  supposes 
a  reference  to  the  Chapter  (contained  in  a  subsequent  portion  of 
the  Oeneral  Part  of  the  Criminal  Code)  on  Punishments  and 
other  Penal  Consequences. 

Quaere.  The  use  of  retaining  the  distinction  between  Felonies 
and  Misdemcsnors  ?  It  is  founded  on  differences  between  their 
respective  punishments  and  other  penal  consequences.  And  to 
every  crime  particularized  in  the  Particular  Part  of  the  Criminal 
Code,  its  punishment  (and  other  penal  consequence)  will  of  course 
be  assigned. 

The  distinction  in  the  French  Penal  Code  between  Crimes, 
Delicts  and  Contraventions,  is  perhaps  of  some  use.  For 
oflences  of  those  different  classes  are  attributed  systematically 
and  exclusively  to  differently  constituted  tribunals:  They  also 
are  pursuable  respectively  by  different  processes. 

Method  of  arrangement  in  the  French  Penal  Code. 

Crimes  attributed  to  the  Crimes  attributed  to  the 

Courts  of  Assize,  and  pur-  Tribunals  of  Police,  and 

suable  by  a  process  which  pursuable   by   processes 

is  more  solemn   (and  re-  which  are  more  summary 

gnlar) :  (and  irregular). 
Called,    emphatically, 
Orime$. 


Pursuable  oefore  the  Tri- 
bunals of  Correctional 
Police. 

I 

Called  Delict$. 


I 
Pursuable  before  the  Tri- 
bunals of  Simpte  Police 
(or  Tribunals  of  Police). 

I 

Called  Contracentiom,  or 
Crimes  of  Simple  Police, 


[The  1st  and  2d  Books,  with  the  ''  Preliminary  Dispositions/ 
constitute  the  General  Part :  The  3d  and  4th  books.  The  Parti- 
cular Part.'] 
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Crimes 

attributed  (generally^)  to  the 
ordinary  (or  regular)  tribu- 
nals,* and  pursuable  (gene- 
rally*) by  the  ordinary  or  re- 
gular process.^) 


Felonies.         M  isdemesnors. 


Distinguished  by  differences 
between  the  punishments 
(and  the  other  penal  conse- 
quences) which  are  respec- 
tively annexed  to  them. 

P  Not  universally:  For  trea- 
son by  a  peer  (for  example)  is 
cognisable  by  the  House  of 
Lords^  although  it  is  a  felony. 
[Q*.  Whether  the  House  of 
Lords  can  now  be  deemed  an 
ordinaiy  criminal  tribunal?] 

«  E.  g.  The  King's  Bench ; 
the  temporary  tribunals  formed 
by  the  ordinary  commissions^ 
etc  etc. 

'  Not  universally;  though 
cogoizable  by  the  regular  tri- 
.bunals.  E,ff.  PecuUarities  of 
process  in  case  of  treason. 

*  Indictment.] 


Crimrs 
attributed  to  extraordiimry 
(or  exceptional)  tribunals, 
and  pursuable  by  extraor- 
dinary (or  exceptional)  pro- 
cesses. 

Crimes  pursuable  summarily 
before  Justices  of  the  Peace, 
or  before  Commissioners  of 
the  Excise.  Crimes  pursu- 
able before  the  Ecclesiastical 
Courts.  Crimes  by  military 
persons  considered  as  such, 
and  punishable  before  Courts 
Martial,  etc.  etc.* 

[*  Q'.  Whether  the  term 
misdemesnar  is  applicable  to 
any  of  the  crimes  here  con- 
templated ?  And  whether 
there  be  any  distinction  be- 
tween such  crimes,  or  any  of 
them,  analogous  to  the  dis- 
tion  between  Felonies  and 
Misderoesnors  P 

The  simple  "police  crimes'' 
of  the  French  Penal  Code 
comprise  only  a  part  of  the 
crimes  here  contemplated.] 


NOTB. 

Q*.  The  extent  of  the  intended  Code  in  respect  of  the  Clasaes 
of  Crimes  which  it  is  meant  to  embrace. 
Is  it  to  embrace  aU  crimes  (crimes  pursuable  bef<Mre  the  extra- 
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ordinary,  as  well  as  before  the  ordinary  tribunals)  f  Or  are  any,  and 
which,  of  the  crimes  pursuable  before  the  extraordinary  tribunals, 
to  be  excluded  from  it  ?  Difficulty  of  such  an  exchision,  in  re- 
spect of  such  of  the  excluded  crimes  as  owe  their  creation  to  un- 
written law.  See  the  last  article  of  the  French  Penal  Code, 
which  shows  that  the  code  extends  only  to  a  part  of  the  field 
embraced  by  the  Criminal  Law  obtaining  in  France. 


8.  Distinction  (or  division)  of  crimes  into  Public  Crimes 
and  Private  Crimes  [or  Private  Crimes  and  Public  Crimes]. 

[The  arrangement  of  the  Particular  Part  of  the  Criminal 
Code  is  founded  on  the  distinction  between  Private  and  Public 
Crimes.  But  perhaps  the  nature  of  the  distinction  ought  to  be 
stated  or  indicated  at  the  outset  of  the  General  Part.] 


4.  Distinction  (or  division)  of  crimes  into  crimes  Ay  com- 
musion  and  crimes  by  omission  [or,  positive  crimes  and 
neyative  crimes : — "  ci\me&  faciendo  "  and  "  crimes  non  fa^ 
ciendo''\ 

Distinction  of  crimes  by  omission  into  crimes  by  omission 
accompanied  with  criminal  knowledge^  and  crimes  by  omis- 
sion from  negliyence  {or  criminal  inattention),  [Refer  to 
Chapter  III.] 

[Crimes  by  omission  accompanied  with  criminal  know- 
ledge might  be  styled  commodiouslycrtii^tW/or^^raireM; 
cnmcs  by  omission  from  negligence,  criminal  omissions,  or 
omissions  (simply). — But  established  language  would  hardly 
admit  of  this.' 

Note. 

Criminal  knowledge  and  negligence  are  often  styled  em- 
phatically "  the  grounds  of  imputation ;"  inasmuch  as  the 
one  or  the  other  of  them  is  of  the  essence  (or  corpus)  of  every 
delict  (or  crime).  Properly,  however,  every  essential  of  a  given 
crime  (or  every  constituent  of  its  essence  or  corpus)  is  one  of 
the  grounds  or  reasons  for  imputing  the  fact  to  the  party.  (See 
Table  II.,  post.) 

T  2 
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CHAFTER  II. 

Of  the  Territory  which  the  intended  Code  is  meant  to 
embrace ;  and  of  the  persons  amenable  to,  and  the  crimes 
cognizable  by,  the  Criminal  Tribunals  or  Courts  having 
jurisdiction  therein. 


•  

1.  Q*.  The  extent  of  the  intended  Code  in  respect  of 
territory. 

Is  it  to  extend  to  all  those  parts  of  the  United  King- 
dom  and  its  Dependencies  in  which  the  Criminal  Law  of 
England  now  obtains  ? 

If  any  of  those  parts  are  not  to  be  embraced  by  it,  how 
is  their  exclusion  to  be  marked  ? 

In  respect  to  any  of  those  parts  embraced  by  it,  in  which 
anomalies  or  singularities  now  obtain, — how  are  such  ano« 
malies  to  be  treated  ?  Is  the  Code  to  supersede  them  ?  and, 
if  so,  how  is  the  abrogation  of  them  to  be  accomplished? 
If  the  Code  is  not  to  supersede  them,  are  they  also  to  be 
codified  or  systematized  ?  (Provincial  Law,  derogating  from 
the  General  or  Common  Law,  has  been  codified  or  systema- 
tized in  Prussia  with  respect  to  one  of  the  Provinces.) 


2.  Persons  amenable  to  the  Criminal  Tribunals  having 
jurisdiction  within  the  intended  territory. 

A  statement  of  the  general  rule,  or  general  principle. 
Exceptions  from  the  general  rule :  e.g.  the  King,  corpo- 
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rate  bodies  in  their  corporate  capacity.  Ambassadors  from 
foreign  States,  etc.  etc. 


3.  Crimes  cognizable  by  such  tribunals. 
A  statement  of  the  general  rule  or  principle. 
Exceptions  from  the  general  rule : 
E.g.  Crimes  committed  by  British  subjects  in  foreign 
parts. 
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CHAPTER  III. 

Of  such  essentials  of  a  Crime  [or,  of  such  conditions 
necessary  to  render  an  act  or  omission  a  crime]  as  may  be 
treated  of  generally :  i.e.  without  restriction  to  a  crime  of 
a  given  or  specified  class.  Here,  particularly,  of  those  uni- 
versal essentials  which  are  styled  emphatically ''  the  grounds 
of  imputation/'  _^ 

Principle  1.  An  act  or  omission  is  not  a  crime,  (or  is 
not  imputable  to  the  party,)  unless  the  party  knew,  or,  with 
due  attention,  might  have  known,  that,  under  the  circum« 
stances  of  the  fact,  it  was  a  crime ;  [or,  an  act  or  omission 
is  not  a  crime,  (or  is  not  imputable  to  the  party,)  unless 
the  party  subsumed  the  fact,  or,  with  due  attention,  might 
have  subsumed  the  fact,  under  the  law.]. 

Every  crime,  therefore,  supposes,  on  the  part  of  the 
criminal,  criminal  knotdedye  [criminal  consciousness]  or  neg- 
licence  [criminal  inattention,  criminal  inadvertence]. — Vd 
scienter  vel  negliyenter. 

Note. 

Scheme  of  the  Roman  law-language  in  regard  to  the  grounds 
of  imputation  :  t.  e.  Criminal  knowledge  and  Negligence. 

Dolui  or  dolus  malus,  when  used  as  the  name  of  a  gemu,  is 
equivalent  to  malice  or  criminal  design.  When  used  as  the  name 
of  a  species f  it  is  restricted  to  criminal  design  consummated  or, 
attempted  by  fraud :  dolus  with  simulatio. 

Culpa  (which  generally,  though  not  always,  is  opposed  to  dolus) 
has  three  significations.  1®.  Taken  with  its  large  signification, 
cuJpa^  is  equivalent  to  the  English  guilt.  2®.  Taken  with  its  nar- 
rower signification,  it  denotes  generally  the  ground  of  imputation : 
f.  e.  criminal  knowledge  or  negligence.  It  therefore  includes 
dolus.     3^  Taken  with  its  narrowest  signification^  it  denotes 
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criminal  knowledge  short  of  crimimal  design^  or  negligence.    It 
therefore  excludes,  and  is  opposed  to,  dolus. 

The  Roman  law-langaagc  in  regard  to  the  grounds  of  imputa- 
tion, may  therefore  be  prescutcfl  thus  : — 

Dolus, Of  dolus  malus,K&t\gn\ty'     Culpa,  as  opposed  to  dolus 
ing  generically  criminal  design,     in  its  generic  signification. 


Criminal  knowledge  short        Negligence  in  any  of  its 
of  criminal  design.  modes. 


Criminal  knowledge  or  Negligence  or  crimiual 

consciousness.  inattention. 

(See  Lect.  XX.,  Vol.  II.,  and  Tables  I.  and  II.,  post.) 

Inconveniences  of  "  malice**  as  a  name  for  criminal  design. 

1.  It  having  been  assumed  inconsiderately  that  malice  or  cri« 
minml  design  is  of  the  essence  of  every  crime,  the  term  is  ex- 
tended abusively  to  negligence  (or  criminal  inattention),  and  to 
criminal  knowledge  short  of  criminal  design.  E.g.  Murder  is 
styled  malicious,  or  the  law  (it  is  said)  implies  it  to  be  malidoos, 
although,  in  truth,  it  proceeded  from  negligence :  t.  e.  from  neg- 
ligence evincing,  on  the  part  of  the  criminal,  extraordinary  in- 
humanity. Case  of  master  killing  apprentice,  without  designing 
his  death,  by  a  cruel  excess  of  punishment. 

2.  Malice  as  signifying  criminal  design,  (and  as  used  with  its 
technical  and  proper  import,)  is  often  confounded  with  malice  as 
denoting  malevolence ;  insomuch  that  malevolence  (though  the 
motive  or  inducement  of  the  party  is  foreign  to  the  question  of 
his  guilt  or  innocence)  is  supposed  to  be  essential  to  the  crime. 
E.g.  The  law  (it  is  said)  implies  malice,  wherever  the  fact  was 
premeditated ;  although  the  crime  is  complete  by  virtue  of  the 
criminal  design,  and  any  implication  is  superfluous.  (Belling- 
ham's  argument.) 

Similar  ambiguity,  and  consequent  confusion,  in  regard  to 
dolus. 

8.  Though  '^ malice''  denotes  properly  criminal  design  or  in- 
tent, it  sometimes  signifies  criminal  knowledge  short  of  criminal 
design.  It  seems,  at  least,  that  **  maliciously  **  is  sometimes 
equivalent  to  '^  sciemier."  (Sed  /.) 
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[{a)  Criminal  knowledge  [or  consciousness]. 


Criminal  [unlawful,  or  evil] 
design  [intent,  or  purpose]. 

[Equivalent  to  the  malice  of 
the  English  Law ;  to  the  dolus 
or  doftis  malus  (used  generi- 
cally)  of  the  Roman ;  and  also 
to  the  malum  proposilum,  the 
malum  consilium,  and  the  fo- 
luntas  nocendi  of  the  Roman.] 

Where  the  production  of  the 
mischievous  consequence  which 
the  law  seeks  to  prevent,  is  an 
end  (or  object),  ultimate  or  me* 
diate,  of  the  criminal;  and 
where,  therefore,  the  criminal 
wishes  (or  wills)  the  production 
of  it :  £.  g.  Murder,  or  arson, 
out  of  malevolence ;  murdering 
to  rob ;  theft.  In  each  of  these 
cases,  the  production  of  the 
mischievous  consequence  is  the 
very  end  of  the  criminal,  or,  at 
least,  is  a  mean  to  its  attain- 
ment. 

[Where  an  act  or  omission 
is  of  itself  a  crime,  (or  is  a 
crime  without  respect  to  a  con- 
sequence,) such  act  or  omission 
(supposing  that  the  omission 
is  accompanied  with  criminal 
knowledge)  imports  necessarily 
a  criminal  design.] 


Criminal  knowledge  short  of 
criminal  design. 

[Sdeniia,  but  without  the 
*^  voluntas  nocendiJ'  Not  do- 
lus,  although  it  is  prope  dolum.'] 


Where  the  production  of  the  * 
mischievous  consequence  which 
the  law  seeks  to  prevent,  is  not 
an  end,  ultimate  or  mediate,  of 
the  criminal;  but  where  he 
knows  that  such  mischievous 
consequence  (though  he  does 
not  wish  the  production  of  it) 
will  follow,  necessarily  or  pro- 
bably, his  act  or  omission.  E.g. 
Arson  of  a  house  adjoining  his 
own,  through  his  setting  fire  to 
his  own,  with  intent  to  defraud 
his  insurers.  The  destruction 
of  his  neighbour's  house  will 
not  subserve  his  end;  but  he 
knows  that  the  destruction  of 
his  neighbour's  house  will  fol- 
low, necessarily  or  probably,  the 
firing  of  his  own. 
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[{d)  Negligence,  [or,  criminal  inattention  or  inadvertence.] 


.1 

Negligence  Negligence 

MmfaciendiK  infaciendo. 

I 


t 


Negligence  Imprudence:  which  ] 

or  when  it  is  gross,  is 

Heedlessness.  styled   Temerity  or  { 

Rashness. 

« 

(See  Table  II.,  post,  and  Lecture  XX.,  Vol.  II.)  ' 

Negligence,  or  criminal  inattention,  may  be  divided  into  ( 

proximate  and  remote :  proximate,  where  it  accompanies  (or 
is  the  immediate  cause  oO  the  criminal  omission  or  act ;  r^* 
Mofe,  where  it  has  caused  an  inability,  on  the  part  of  the 
criminal,  to  do  or  forbear  as  he  ought. 

Amount  (or  measure)  of  the  attention  which  the  criminal 
law  exacts ;  with  the  various  degrees  of  negligence  (or  cri- 
minal inattention).  Culpa  lata,  etc.  Impossible  to  fix  a 
measure,  or  to  distinguish  degrees,  by  rules  binding  the  tri- 
bunals :  but  principles  (with  examples),  serving  as  guides  to 
their  discretion,  may  be  stated  or  indicated  in  the  law. 

{c)  Of  the  cases  in  which  a  party  committing  or  attempt- 
ing a  crime,  produces  casually  or  neffliffent/y  an  extrinsic 
mischief.  Peculiarity  (and  seeming  unreasonableness)  of 
the  English  Criminal  Law  in  respect  of  extrinsic  mischief, 
produced  casually. 

Culpa  dolo  determinata.  But,  properly,  the  original  crime 
or  attempt  is  one  crime,  and  the  extrinsic  mischief  proceed- 
ing from  the  negligence  of  the  party  is  another  and  distinct 
crime. 
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(d)  Justifications  deducible  from  principle  1,  viz. 

Ignorance  (including  mistake)  in  regard  to  matter  of  fact. 

[Ignorance  of  law  is  neither  a  justification  nor  an  excuse, 
as  considered  substantively  or  per  se ;  although  it  is  implied 
by  some  of  the  justifications  and  excuses  which  are  adverted 
to  hereafter.  Why  a  knowledge  of  the  law,  on  the  part  of 
the  accused,  is  and  must  be  ipve^wmtA  juris  et  de  jure.  Inas- 
much as  the  presumption  in  question  often  conflicts  with 
the  fact,  and  the  accused  might  be  ignorant  of  the  law  with- 
out  a  default  of  his  own,  the  presumption  is  seemingly  un- 
reasonable, and  demands  a  short  explanation.*] 

Infancy :  When  a  justification.  When,  and  in  what  de- 
gree, an  excuse. 

Insanity:  (in  its  various  modes  of  idiocy,  imbecility,  lunacy, 
partial  madness,  etc.) 

[Drunkenness :  Never  a  justification.  When,  and  in 
what  degree,  an  excuse. — Ground  for  imputing  the  fact  to 
the  drunken  party,  where  the  drunkenness  was  not  resorted 
to  as  a  means  of  accomplishing  or  concealing  a  criminal  de- 
sign.] 

Principle  2.  An  act  or  omission  is  not  a  crime,  if  it  be 
purely  inooluntary ;  i.e.  if  the  not  doing  the  actf  done,  or 
the  doing  the  act  omitted,  did  not  depend  anywise  on  the 
wishes  (or  will)  of  the  party. 

Justifications  deducible  from  priuciple  2,  viz. : 

Misfortune.  [Mishap,  chance,  accident,  casus,  damnum 
fatale,  etc.] 

Compulsion  or  restraint  merely  physical :  i.e.  not  applied 
to  the  wishes  (or  will)  of  the  party. 

Principle  3.  Generally,  an  act  or  omission  is  not  a  crime, 
or  is  more  or  less  excusable,  if  it  proceeded  from  an'iustant 

•  Sec  Lecture  XXV.,  Vol.  II. 

f  Inasmuch  as  the  party  is  mentally  |>assive,  it  cannot  be  said,  with  per- 
fect propriety,  that  he  acts. 
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and  well-grounded  fear  stronger  than  the  fear  naturally  in-  j 

spired  by  the  law. 

(a)  Statement  and  explanation  of  principle  3. 

(6)  Justifications  deducible  from  principle  3.  ' 

Fear  of  harm  not  imi>ending  from  the  will  of  man. 

Fear  of  (unlawful)  harm  impending  from  the  will  of  man. 
JS.ff.  Joining  a  foreign  enemy  through  fear  of  instant  death.  ^ 

Wife  joining  in  a  crime  in  consequence  of  threats  from  hus- 
band.    [The  English  Criminal  Law  in  respect  of  coercion  » 
of  wife  by  husband,  is  seemingly  full  of  inconsistencies.] 

Note. — Principles  1. 2.  and  3.  are  all  of  them  deducible  from  the  ; 

following  simple  truth.  Owing  to  the  plight  in  which  the  party 
was,  fear  of  the  punishment  could  not  have  acted  upon  him ; 
or,  if  fear  of  the  punishment  could  have  acted  upon  him,  it 
oould  not,  or  probably  would  not,  have  deterred  him  from  the  \ 

act  or  omission.     Consequently,  the  infliction  of  the  punishment  i 

on  the  party  could  not  operate  as  an  example,  or  could  not  - 

produce  the  effect  of  deterring  others  from  crime.  ! 

J 
Principle  4.  An  act  or  omission  pursuant  to  a  legal  duty  ! 

is  not  a  crime : 

JS.^.  Arrest  of  a  criminal.     Execution  of  a  judgment. 

Principle  5.  An  actor  omission  pursuant  to  a  legal  right, 
or  to  a  permission  or  licence  granted  or  authorized  by  the 
law,  is  not  a  crime. 

(a)  Of  self-defence,  with  its  various  grounds  and  limits. 

AUo,  generally,  of  self-assistance  (or  of  righting  one's  self 
without  a  resort  to  justice.)     {Sed  /.) 

{d)  Of  the  cases  in  which  the  fact  concurs  with  the 
wishes  of  the  party  who  is  immediately  its  object. 

Where  the  party  acting  or  omitting  is  also  the  imme- 
diate  object  of  the  act  or  omission  :  E.ff.  Suicide. 

Where  the  party  acting  or  omitting  is  not  the  immediate 
object  of  the  act  or  omission.  "  Voleuti  non  ft  injuria!* 
When  the  maxim  holds.     When  it  does  not. 
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(c)  Of  the  cases  in  which  the  party  who  is  the  itomediate 
object  of  the  act  or  omission  is  ''  out  of  the  protection  of 
the  law/' 

Q\  Whether  there  be  any  such  case  according  to  the 
criminal  law  now  in  force  ? 

Principle  6.  An  overt  act  (or  such  an  act,  other  than  a 
confession  of  the  party,  as  indicates  his  criminal  knowledge) 
is  of  the  essence  of  a  crime  by  commission ;  also  of  a  crime 
by  omission  accompanied  with  criminal  knowledge. 

[An  overt  act  is  an  act  indicating  criminal  knovoledge^  and 
is  not  any  act  indicating  a  foregone  crime.  Consequentty, 
it  is  not  of  the  essence  of  a  crime  by  omission,  where  the 
omission  is  the  effect  of  negligence.  But  such  a  crime  by 
omission  may  be  indicated  by  an  overt  act  as  meaning  any 
act  indicating  a  foregone  crime.] 

Why  criminal  knowledge  without  an  overt  act  (or  merely 
disclosed  by  the  confession  of  the  party)  is  not  imputable. 

Note. — Perhaps  the  term  **  overt  act  **  is  restricted  to  such  an 
act  as  indicates  a  crimiual  design ;  or  even  to  such  an  act  as 
aooomplishes  or  subserves  the  design. 

Unless  the  act  were  a  mean  to  the  accomplishment  of  a  cri- 
miiial  design  (or  were  an  effect  or  consequence  of  a  foregone  cri- 
minal design)  it  hardly  could  show  the  existence  of  the  requisite 
ground  of  imputation :  viz.  the  criminal  knowledge  of  the  party. 
(Sed  f.)  For  a  design  may  be  merely  criminal  in  respect  of  a 
probable  consequence  not  wished  by  the  party.  And,  in  this 
case,  an  act  indicating  his  knowledge  of  the  probable  mischievous 
consequence  is  not  of  necessity  an  act  accomplishing  or  subserv- 
ing the  design. 

It  would  seem  that  the  overt  act  which  is  requisite  in  the  case 
of  an  attempt,  is  necessarily  an  act  consequent  on  a  criminal 
design,  or  serving  as  a  mean  or  step  to  the  accomplishment  of  a 
criminal  design.     (Sed  q',) 

It  is  held  by  the  Court  of  Cassation,  in  cases  of  an  attempt, 
that  '*  overt  or  exterior  act "  and  "  commencement  of  execution  " 
are  equivalent  Expressions. — (See  Feuerijach  and  other  German 
Criminalists.) 
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CHAPTER  IV. 

or  consnmraate  Crimes,  and  of  Crimes  consisting  in 
attempts  to  commit  crimes,  [or,  criminal  attempts.] 

1.  Generally,  an  attempt  to  commit  a  crime  is  of  itself 
a  crime.     (Exceptions  from  the  rule.) 

2.  Essentials  of  a  criminal  attempt. 

No  criminal  attempt  without  criminal  knowledge. 

[Or,  No  criminal  attempt  without  a  criminal  design  :  t.  e. 
unless  the  consummation  of  a  crime  be  the  end  or  object  of 
the  party,  or  be  a  mean  or  step  towards  his  end  or  object. 
{Sed  ^.)  For  though  a  design  be  innocent  independently 
of  a  probable  mischief  not  wished  by  the  party,  his  attempt 
may  perhaps  be  criminal  if  he  be  conscious  of  the  danger.] 

No  criminal  attempt  without  an  overt  act :  i.  e.  an  act, 
(other  than  a  confession)  indicating  criminal  knowledge. 

[Or,  No  criminal  attempt  without  an  overt  act :  t.  e.  an 
act  which  is  the  natural  effect  of  a  foregone  criminal  design, 
or  which  serves  as  a  mean  or  step  to  the  accomplishment 
of  a  criminal  design.     {Sed  ^.)] 

S.  Grounds  for  punishing  a  criminal  attempt  less  severely 
than  the  corresponding  consummate  crime. 

[In  some  cases,  the  consummation  of  the  crime  is  not  more 
mischievous  than  the  attempt  to  commit  it.  E.g.  Theft  coq- 
summated  by  the  merest  amotion  of  the  subject  from  the  place 
which  it  occupied,  is  not  a  whit  more  mischievous  than  an  abor* 
tive  attempt  to  amove  it.] 

Expediency  of  leaving  to  the  party  a  locus  pcsniteniia, 
wherever  the  consummation  of  the  crime  would  be  more 
mischievous  than  the  attempt,  etc.  etc. 

[Departures  from  this  principle  in  the  English  Criminal 


834  190TB8   OK   CRIMINAL  LAW. 

law.  They  are  not  only  inexpedient,  but  are  out  of  ana- 
logy or  harmony  with  the  body  of  the  system.  Coventry 
Act,  Lord  Ellenborough's  Act,  etc. — Absurdity  of  the  Ro- 
man and  French  Law  in  this  respect.] 

4.  Distinction  between    a  remote  or   merely  incipient  j 
attempt  [i.  e.  where  the  acts  of  the  party  would  not  natu-           I 
rally  consummate  the  crime]  and  a  proximate  or  perfect          ^ 
attempt  [t.  e.  where  the  acts  of  the  party  would  naturally 
consummate  the  crime,  but  the  consummation  is  prevented 
by  the  intervention  of  an  extrinsic  cause.]     {Q^.\ 

Note. — Case  of  an  omission  not  followed  by  the  probable  mit- 
ehief  which  renders  it  criminal ;  but  where  the  omitting  party 
intended  the  mischief,  or,  at  least,  was  conscious  of  the  danger. 

Cannot  be  called  an  attempt :  for  an  attempt  imports  an  act 
pursuant  to  a  criminal  design,  or,  at  least,  indicating  criminal 
knowledge. 

Is  there  any  case  (in  the  English  Criminal  law)  in  which  a 
party  so  omitting  would  be  held  liable  as  for  an  attempt? 

[Note. — ^Would  it  be  expedient  to  define  generally  Cknrpui  de» 
licti :  i.e.  the  sum  (or  aggregate)  of  the  properties  (or  characters) 
which  constitute  the  essence  (or  definition)  of  a  crime  of  a  given 
class?  If  so,  the  general  definition  and  explanation  would  be 
placed  appositely  in  Chapter  III.  For  the  expression  ^*corpit$ 
delicti"  an  equivalent  English  expression  (such,  for  example,  as 
"  essence  of  the  crime  *')  might  easily  be  devised.]  (See  Table  II. 
post.) 

5.  Distinction  between  criminal  attempts  in  respect  of 
differences  between  the  causes  which  prevent  their  consum- 
mation. 

Where  the  consummation  is  prevented  by  the  penitence 
of  the  party. 

Where  the  consummation  is  prevented,  not  by  the  peni- 
tence of  the  party,  but  by  the  intervention  of  an  extrinsic 
cause. 

6.  Incitements  to  crime.  [Sed  ^.  Would  perhaps  be 
placed  more  appositely  in  the  Chapter  on  Principals  and 
Accessories.] 
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CHAPTER  V. 

Of  Principals  and  Accessories. 

[^.  Can  a  so-called  "accessory  after  the  fact'*  be 
deemed  an  accessory :  t.  e.  a  person  who  aided  the  given 
criraey  and  who  therefore  must  have  been  party  to  it  before 
its  conclusion?  Ought  not  the  offence  of  the  so-called 
Accessory  to  be  placed  in  a  Chapter  of  the  Department  re- 
lating to  Public  Crimes  ?j 
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CHAPTER  VI. 

Of  Punishments  (including  those  consequences  of  crimes 
which  are  not  punishments  nominally,  but  which  are  piin- 
ishments  in  effect). 


1.  Enumeration  and  description  of  the  punishments  (and 
other  penal  consequences)  which  are  annexed  to  Crimes 
by  the  English  Criminal  Law :  (or  by  the  portion  of  the 
English  Criminal  Law  which  is  embraced  by  the  intended 
Code.) 

E.g.  Death. 

Transportation. 

Imprisonment. 

Fine,  etc. 

General  Forfeiture. 

Corruption  of  blood  (with 
Escheat). 

Incapacity   to  give  testi- 
mony, etc. 


Q*.  As  to  the  expediency 
of  these  sweeping  and  indis- 
criminating  punishments. 


2.  Rules  (or  Instructions)  for  the  application  of  Punish- 
ments. 

(a.)  Where  the  nature  of  the  punishment  is  not  deter- 
mined  by  the  Law ;  or  where  the  degree  of  the  punish- 
ment is  indeterminate  altogether ;  or  where  the  d^ree  of 
the  punishment,  though  not  indeterminate  altogether,  is  de- 
termined imperfectly  or  proximately  by  the  assignment  of 
a  maximum  and  minimum. 
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Specimens  of  the  various  considerations  wliicli  are 
grounds  for  the  Rules  or  Instnictions,  viz. 

Magnitude  of  the  mischief  which  the  crime  has  a  ten- 
dency to  produce. 

Difficulty  or  ease  with  which  it  may  usually  be  com- 
mitted. 

Consummation  or  Attempt ;  If  attempt,  nature  of  the 
cause  which  rendered  it  abortive. 

Criminal  Knowledge  or  Negligence :  If  negligence,  the 
degree  of  it. 

Motive  or  inducement  to  the  crime :  which,  though  it 
commonly  is  foreign  to  the  question  of  guilt  or  innocence, 
is  often  a  good  reason  for  aggravating  or  mitigating  the 
punishment. 

Disposition  of  the  criminal,  as  evinced  by  the  fact  in 
question,  or  by  extrinsic  testimony  to  his  general  character, 
etc.  etc. 

(b.)  In  the  case  of  a  i*epetition  of  the  crime. 

(c.)  In  the  case  of  concurrent  crimes  (or,  rather,  con- 
current convictions). 

8.  Extinction  of  liability  to  punishment  (or  to  a  criminal 
action  or  pursuit). 

By  sufferance  of  the  punishment. 
By  Death. 

By  Prescription,  or  limitation  of  time. 
By  Pardon,  etc.  etc. 


VOL.  ill. 
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THE  PARTICULAR  PART  C 


Private  Crimes ; 
i.e. 
Crimes  by  private  persons  (i.e.  merely 
private  persons,  or  public  persons  in  pri- 
vate characters),  which  affect  directly  and 
specially  the  rights  of  private  persons  (i .  e. 
merely  private  persons,  or  public  persons 
in  private  characters). 


Crimes  affecting 
public  or  pditid 
or  political  dian 
sudi  persons  in 


I 

Crimes  which  affect  directly  and 
specially  the  State  or  Sovereign 
Government :  i .  e.  the  entire 
State,  or  any  of  its  constituent 
and  necessary  parts. 


I 

Crimes  of  which  the  purpose 
is  the  subversion  of  the  State; 
or  which  tend  to  such  sub- 
version (although  it  be  not 
their  purpose),  by  neces- 
sary or  probable  conse- 
quence. 

[High  Treason,  Perduel- 
lio^ 


Crimes  which  affect  di- 
rectly  and  specially  the 
rights  or  powers  of  sub- 
ordinate public  persons. 

^ r 

A  difl 
meuts  into 
gjovenuDfli 
oommodio 
sificatioof 
be  deemed 
with  thee 
various  in 
who  are 
partmenti 


I 

Crimes  short 
ofHighTrea- 
son. 

[^Crimina 
lasa  Majes^ 
tatis."] 


^r 
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THE  CRIMINAL  CODE.  (1.) 


Public  Crimes. 

1 


lectly  and  specially 
SODS  in  their  public 
.n;  with  crimes  by 
aame  characters. 


Crimes  by  subor- 
dinate public  per- 
sons in  their  public 
characters. 


tioD  <rf  the  depart- 
jidi  the  subordinate 
*  the  country  is  most 
irndble;  (or,  a  clas- 
e  persons  who  may 
ttical  subordinates;) 
«  by  and  .against  the 
''JQius    and    bodies 
ibers  of  those  de- 
fectively. 


Crimes  not  affecting,  (or  not  affecting 
directly  and  specially,)  any  determinate 
person,  public  or  private.  Crimes  against 
the  public  (or  community),  as  considered 
generally  and  iudeterminatelv. 

[Subjects  of  Police  Law,  m  one  of  the 
senses  of  the  term.] . 

Rff. 
Usury ; — Forestalling,  regrating ;  obtain- 
ing an   unlawful  monopoly: — Combina- 
tions amongst  workmen  or  masters : — 
Gambling : — Setting  up  bubbles,  etc. 

Offences  against  the  public  peace. 
Going  unlawfully  armed  :— Common  af- 
frays : — Libel  (as  considered  by  the  En- 
glish Criminal  Law),  etc. 

Common  Nuisances. 

Breach  of  Quarantine:  selling  unwhole- 
some provisions :  etc. 

Offences  against  Religion  (not  amount- 
ing  to  offences  against  ministers  of  reli- 
gion, or  against  religious  societies). 

Offences  contra  bonos  mores.  Self- 
regarding  offences ;  such  as  suicide,  etc 
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CODE  (OR  LAW)  OF  CRIMINAL  PROCEDURE 
AND  PREVENTIVE  POLICE.* 

Criminal  Procedure. 
[Search  for  and  pursuit  of  crimes  already  committed. 
End^  prcTcntion  of  crimes  through  the  infliction  of  punishment 
on  past  crimes.] 

1.  Ordinary  and  Extraordinary  Tribunals,  with   their 
respective  competence,  and  jurisdiction. 

2.  Ordinary  Procedure. 


Up  to  accusation  (by  in-  After  accusation, 

dictmeut  or  information) .  [La  jusiice.'] 

[Police  judiciaire.'] 

3.  Extraordinary  modes  of  Procedure  [marking  only  the 
anomalies ;  and  referring,  for  the  general  rules,  to  the  or- 
dinary Procedure]. 

Preventive  Police. 

[End^  prevention  of  crimes^  but  not  through  the  infliction  of 
punishment.  Embracing  such  means  of  preventing  crimes  as 
are  not  comprised  in  criminal  process.] 

Rules  for  regulation  of  prisons  (penal,  or  prisons  of  de- 
tention), of  transport  vessels,  etc.  [Q*.] 

Generalia. 
Distinction  between  civil  and  criminal  actions. 

Where  they  concur. 

Where  the  one  excludes  the  other. 

Where  they  are  pursuable  jointly. 

Where  they  are  pursuable  separately. 
Rules  of  evidence  peculiar  to  criminal  cases. 

*  Different  metnings  of  tlie  word  Police : — 

1 .  PreTentiTe  Police. — 2.  Laws  which  prevent  mediately. — S.  Laws  ad- 
ministered by  inferior  tribunals.-^.  Laws  whidi  impose  duties,  regarding 
the  community  generally.    A  mixture  of  all  these. 
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THE  STUDY  OF  JURISPRUDENCE. 


i. 


347 


Tac  matter  of  the  following  Essay  is  chiefly  taken  from  the 
Opening  Lectures  of  the  two  several  Courses  delivered  by  Mr. 
Austin  at  the  London  University  and  at  the  Inner  Temple.  The 
first  ten  lectures  of  the  former  and  longer  Course  were  published 
(greatly  altered  and  expanded)  by  the  Author,  in  a  volume  bear- 
ing the  title  of '  The  Province  of  Jurisprudence  Determined  ;* 
which  has  been  republished  since  his  death.  The  form  and 
character  which  he  gave  to  that  work  rendered  an  Introductory 
Lecture  superfluous  and  inappropriate.  It  was  consequently 
omitted ;  nor  was  there  any  use  or  place  assigned  to  it. 

It  is  evident  that  a  discourse  of  the  kind  could  not,  with  any 
fitness,  be  prefixed  to  the  subsequent  Lectures  of  that  Course, 
now  first  published. 

The  second  Opening  Lecture  was  likewise  necessarily  excluded 
by  the  Author's  arrangement ;  according  to  which  the  lectures 
delivered  at  the  Inner  Temple  were  (as  I  have  said  elsewhere) 
incorporated  with  the  previous  and  longer  Course.  Like  the 
former,  this  therefore  remained  without  any  designated  place. 

Such  however,  I  knew,  was  Mr.  Austin's  sense  of  the  import- 
ance of  the  study  of  Jurisprudence,  that  if  he  had  completed  any 
work  containing  the  full  expression  of  his  opinions,  all  that  is 
here  gathered  together  (and  probably  much  more)  would  doubt- 
less have  been  urged  in  favour  of  its  cultivation.  I  have  there- 
fore thought  it  right  to  preserve  and  to  consolidate  whatever  was 
of  permanent  value  in  these  two  Introductory  Lectures,  and  have 
incorporated  with  them  some  fragments  on  the  subject  of  which 
they  treat.  In  this  instance,  and  in  this  alone,  I  have  presumed 
to  make  some  slight  changes  in  the  form  of  what  he  wrote ;  I 
have  united  the  two  discourses,  the  subject  and  purport  of  which 
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is  the  same^  into  one  continuous  Essay ;  omitting  inevitable  re- 
petitions and  supplying  a  few  links  from  other  sources. 

The  Table  at  the  end  docs  not  belong  to  either  Lecture,  nor 
to  any  part  of  the  matter  above  described.  I  found  it  among 
loose  scraps,  with  no  mark  or  reference  as  to  its  destination. 
Perhaps  it  belonged  to  a  few  notes  relating  to  the  work  "  On 
the  Principles  and  Relations  of  Jurisprudence  and  Ethics/'  whidi 
he  meditated.*  As  it  gives  a  brief  but  comprehensive  view  of 
his  Idea  of  the  course  of  study  necessary  to  the  forming  of  an 
accomplished  Lawyer  or  Statesman,  it  seemed  to  find  its  place 
with  this  Essay. 

•  Sec  Vol.  I.,  Preface,  p.  xxir. 
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ON 


THE  STUDY  OF  JURISPRUDENCE. 


The  appropriate  subject  of  Jurisprudence,  in  any  of  its 
different  departments,  is  positive  law:  Meaning  by  posi* 
tive  law  (or  law  emphatically  so  called),  law  established  or 
''  positum/'  in  an  independent  political  community,  by  the 
express  or  tacit  authority  of  its  sovereign  or  supreme  go- 
vernment. 

Considered  as  a  whole,  and  as  implicated  or  connected 
with  one  another,  the  positive  laws  and  rules  of  a  particu- 
lar or  specified  community,  are  a  system  or  body  of  law. 
And  as  limited  to  any  one  of  such  systems,  or  to  any  of  its 
component  parts,  jurisprudence  is  particular  or  national. 

Though  every  system  of  law  has  its  specific  and  charac- 
teristic differences,  there  are  principles,  notions,  and  dis- 
tinctions common  to  various  systems,  and  forming  analo- 
gies or  likenesses  by  which  such  systems  are  allied. 

Many  of  these  common  principles  are  common  to  all 
systems ; — to  the  scanty  and  crude  systems  of  rude  societies, 
and  the  ampler  and  maturer  systems  of  refiued  communi- 
ties. But  the  ampler  and  maturer  systems  of  refined  com- 
munities are  allied  by  the  numerous  analogies  which  obtain 
between  all  systems,  and  also  by  numerous  analogies  which 
obtain  exclusively  between  themselves.  Accordingly,  the 
various  principles  common  to  maturer  systems  (or  die  va- 
rious analogies  obtaining  between  them),  are  the  subject  of 
an  extensive  science :  which  science  (as  contradistinguished 
to  national  or  particular  jurisprudence  on  one  side,  and. 
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on  another,  to  the  science  of  legislation,)  has  been  named 
General  (or  comparative)  Jurisprudence,  or  tlie  philosophy 
(or  general  principles)  of  positive  law. 

As  principles  abstracted  from  positive  systems  are  the 
subject  of  general  jurisprudence,  so  is  the  exposition  of  such 
principles  its  exclusive  or  appropriate  object.  With  the 
goodness  or  badness  of  laws,  as  tried  by  the  test  of  utility 
(or  by  any  of  the  various  tests  which  divide  the  opinions 
of  mankind),  it  has  no  immediate  concern.  If,  in  regard  to 
some  of  the  principles  which  form  its  appropriate  subject, 
it  adverts  to  considerations  of  utility,  it  adverts  to  such 
considerations  for  the  purpose  of  explaining  such  principles, 
and  not  for  the  purpose  of  determining  their  worth.  And 
this  distinguishes  the  science  in  question  from  the  science 
of  legislation.:  which  affects  to  determine  the  test  or  stan- 
dard (together  with  the  principles  subordinate  or  consonant 
to  such  test)  by  which  positive  law  ought  to  be  made,  or 
to  which  positive  law  ought  to  be  adjusted. 

If  the  possibility  of  such  a  science  appear  doubtful,  it 
arises  from  this ;  that  in  each  particular  system,  the  prin- 
ciples and  distinctions  which  it  has  in  common  with  others, 
are  complicated  with  its  individual  peculiarities,  and  are  ex- 
pressed in  a  technical  language  peculiar  to  itself. 

It  is  not  meant  to  be  affirmed  that  these  principles  and 
distinctions  are  conceived  with  equal  exactness  and  ade- 
quacy in  every  particular  system.  In  tliis  respect,  different 
systems  differ.  But  in  all,  they  are  to  be  found  more  or 
less  nearly  conceived ;  fi*om  the  rude  conceptions  of  barba- 
rians, to  the  exact  conceptions  of  the  Roman  lawyers  or  of 
enlightened  modern  jurists.* 

*  Universal  Jurisprudence  is  the  science  of  the  Jm  Geniimm  of  the 
Boman  Law'yers,  as  expoonded  by  Gaius. 

Mr.  Bentham  is  oi  opinion  that  it  most  be  confined  within  very  narrow 
bounds.  This  is  true,  if  by  expositoiy  Universal  Jorisprudenoe  he  in- 
tended. Jurisprudence  expository  of  that  which  ohUim»  univo^ally  as  L«aw. 

For  (1*)  Assuming  that  the  systems  of  all  nations,  wholly  or  in  part, 
exactly  resembled  each  other  («.^.  that  all  or  many  of  the  pronsioBs  to  be 
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I  mean,  then,  by  General  Jurisprudence,  the  science 
concerned  with  the  exposition  of  the  principles,  notions, 
and  distinctions  which  are  common  to  systems  of  law :  un- 
derstanding by  systems  of  law,  the  ampler  and  maturcr  sys- 
tems which,  by  reason  of  their  amplitude  and  maturity,  are 
pre-eminently  pregnant  with  instruction. 

Of  the  principles,  notions,  and  distinctions  which  are  the 
subjects  of  general  jurisprudence,  some  may  be  esteemed 
necessary.  For  we  cannot  imagine  coherently  a  system  of 
law  (or  a  system  of  law  as  evolved  in  a  refined  community), 
without  conceiving  them  as  constituent  parts  of  it. 

Of  these  necessary  pnnciples,  notions,  and  distinctions,  I 
will  suggest  briefly  a  few  examples. 

I*.  The  notions  of  Duty,  Right,  Liberty,  Injury,  Punish- 
ment, Redress;  with  their  various  relations  to  one  an- 
other, and  to  Law,  Sovereignty,  and  Independent  Political 
Society: 

2^  The  distinction  between  written  or  promulged,  and 
unwritten  or  unpromulged  law,  in  the  juridical  or  improper 
senses  attributed  to  the  opposed  expressions;  in  other 
words,  between  law  proceeding  immediately  from  a  sove- 
reign or  supreme  maker,  and  law  proceeding  immediately 
from  a  subject  or  subordinate  maker  (with  the  authority  of 
a  sovereign  or  supreme) : 

S^  The  distinction  of  Rights,  into  rights  availing  against 

Icmnd  in  those  several  systems  were  exactly  alike),  still  we  could  not  speak 
of  them  with  propriety  as  forming  a  UniTersal  Law ;  the  sanction  being 
applied  5jr  tie  government  qf  each  commmnUy,  and  not  by  a  superior  com- 
mon to  all  mankind.  And  this  (as  we  shall  see  hereafter)  ranks  inter- 
national law  with  morals  rather  than  with  law. 

(2*)  As  is  observed  by  Mr.  Bentham,  the  provisions  of  different  ^sterns 
are  never  precisely  alike ;  the  only  parts  in  which  they  agree  exacUy,  being 
those  leading  expressions  which  denote  the  necessary  parts  of  every  system 
of  law.  £,g.  The  Rights  of  husbands,  wives,  etc. ;  the  law  rdating  to 
easements  here  and  termtndei  in  France,  resemble  or  are  analogous ;  but 
are  still  not  precisely  alike  either  in  matter  or  form,  and  therefore  cannot 
be  described  bv  the  same  form  of  words. 
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the  world  at  large  (as,  for  example,  property  or  dominiou), 
and  rights  availing  exclusively  against  persons  specifically 
determined  (as,  for  example,  rights  from  contracts) : 

4^  The  distinction  of  rights  availing  against  the  world 
at  large,  into  property  or  dominion,  and  the  variously  re- 
stricted rights  which  are  carved  out  of  property  or  dominion : 

5^  The  distinction  of  Obligations  (or  of  duties  correspond- 
ing to  rights  against  persons  specifically  determined,)  into 
obligations  which  arise  from  contracts,  obligations  which 
arise  from  injuries,  and  obligations  which  arise  from  inci^ 
dents  that  are  neither  contracts  nor  injuries,  but  which  are 
styled  analogically  obligations  "  quasi  ex  contractu :'' 

&".  The  distinctions  of  Injuries  or  Delicts,  into  civil  in- 
juries (or  private  delicts)  and  crimes  (or  public  delicts) ;  with 
the  distinction  of  civil  injuries  (or  private  delicts)  mto 
torts,  or  delicts  (in  the  strict  acceptation  of  the  term),  and 
breaches  of  obligations  from  contracts,  or  of  obligations 
"  quasi  ex  contractu." 

It  will,  I  believe,  be  found,  on  a  little  examination  and 
reflection,  that  every  system  of  law  (or  every  system  of  law 
evolved  in  a  refined  community)  implies  the  notions  and 
distinctions  which  I  now  have  cited  as  examples ;  together 
with  a  multitude  of  conclusions  imported  by  those  notions 
and  distinctions,  and  drawn  from  them,  by  the  builders  of 
the  system,  through  inferences  nearly  inevitable. 

Of  the  principles,  notions,  and  distinctions  which  are  the 
subjects  of  General  Jurisprudence,  others  are  not  necessary 
(in  the  sense  which  I  have  given  to  the  expression).  We 
may  imagine  coherently  an  expanded  system  of  law,  without 
conceiving  them  as  constituent  parts  of  it.  But  as  they 
rest  upon  grounds  of  utility  which  extend  through  all  com- 
munities, and  which  are  palpable  or*obvious  in  all  refined 
communities,  they  in  fact  occur  veiy  generally  in  matured 
systems  of  law ;  and  therefore  may  be  ranked  properly  with 
the  general  principles  which  are  the  subjects  of  general 
jurisprud^ice. 
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Such,  for  example,  18  the  distinction  of  law  into  ''jus 
personarum''  and  "jus  rerum":  the  principle  of  the  scientific 
arrangement  given  to  the  Roman  Law  by  the  authors  of 
the  elementary  or  institutional  treatises  from  which  Justi- 
nian's Institutes  were  copied  and  compiled.  The  distinc- 
tion, I  believe,  is  an  arbitrarily  assumed  basis  for  a  scien- 
tific arrangement  of  a  body  of  law.  But  being  a  com- 
modious basis  for  an  arrangement  of  a  body  of  law,  it  has 
been  very  generally  adopted  by  those  who  have  attempted 
such  arrangements  in  the  modern  European  nations.  It 
has  been  very  generally  adopted  by  the  compilers  of  the 
authoritative  Codes  which  obtain  in  some  of  those  nations, 
and  by  private  authors  of  expository  treatises  on  entire 
bodies  of  law.  Nay,  some  who  have  mistaken  the  import 
of  it,  and  who  have  contemptuously  rejected  it,  as  denoted 
by  the  obscure  antithesis  of  "jus  personarum  et  rerum," 
have  yet  assumed  it  under  other  (and,  certainly  more  ap- 
propriate) names,  as  the  basis  of  a  natural  arrangement. 
Meaning,  I  presume,  by  a  natural  arrangement,  an  arrange- 
ment so  commodious,  and  so  highly  and  obviously  commodi- 
ous, that  any  judicious  methodizer  of  a  body  of  law  would 
naturally  (or  of  course)  adopt  it. 

But  it  will  be  impossible,  or  useless  to  attempt  an  exposi- 
tion of  these  principles,  notions  and  distinctions  until,  by 
careful  analysis,  we  have  accurately  determined  the  meaning 
of  certain  leading  terms  which  we  must  necessarily  em- 
ploy ;  terms  which  recur  incessantly  in  every  department  of 
the  science :  which,  whithersoever  we  turn  ourselves,  we  are 
siure  to  encounter.  Such,  for  instance,  are  the  following: 
Law,  Right,  Obligation,  Injury,  Sanction :  Person,  Thing, 
Act,  Forbearance.  Unless  the  import  of  these  are  deter- 
mined at  the  outset,  the  subsequent  speculations  will  be  a 
tissue  of  uncertain  talk. 

It  is  not  unusual  with  writers  who  call  and  think  them- 
selves ''  insiiiutional,*'  to  take  for  granted,  that  they  know 
the  meaning  of  these  terms,  and  that  the  meaning  must  be 
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known  by  those  to  whom  they  address  themselves.  Misled 
by  a  fallacious  test,  they  fancy  that  the  meaning  is  simple 
and  certain,  l)ecause  the  expressions  are  familiar.  Not 
pausing  to  ask  their  import,  not  suspecting  that  their  im- 
port  can  need  inquiry,  they  cast  them  before  the  reader  with- 
out an  attempt  at  explanation,  and  then  proceed  (without 
ceremony)  to  talk  about  them  and  about  them. 

These  terms,  nevertheless,  are  beset  with  numerous 
ambiguities :  their  meaning,  instead  of  being  simple,  is  ex- 
tremely  complex  :  and  every  discourse  which  embraces  Law 
as  a  whole,  should  point  distinctly  at  those  ambiguities, 
and  should  sever  that  complex  meaning  into  the  simpkr 
notions  which  compose  it. 

Many  of  those  who  have  written  upon  Law,  have  defined 
these  expressions.  But  most  of  their  definitions  are  so 
constructed,  that,  instead  of  shedding  light  upon  the  thing 
defined,  they  involve  it  in  thicker  obscurity.  In  most  at- 
tempts to  define  the  terms  in  question,  there  is  all  the 
pedantry  without  the  reality  of  logic :  the  form  and  husk, 
without  the  substance.  The  pretended  definitions  are 
purely  circular :  turning  upon  the  very  expressions  which 
they  afiect  to  elucidate,  or  upon  expressions  which  are  ex- 
actly equivalent. 

In  truth,  some  of  these  terms  will  not  admit  of  definition 
in  the  formal  or  regular  manner.  And  as  to  the  rest,  to 
define  them  in  that  manner  is  utterly  useless.  For  the 
terms  which  enter  into  the  abridged  and  concise  definition, 
need  as  much  elucidation  as  the  very  expression  which  is 
defined. 

The  import  of  the  terms  in  question  is  extremely  com- 
plex. They  are  short  marks  for  long  series  of  propositions. 
And,  what  aggravates  the  difficulty  of  explaining  their 
meaning  clearly,  is  the  intimate  aud  indissoluble  conuection 
which  subsists  between  them.  To  state  the  signification  of 
each,  and  to  show  the  relation  in  which  it  stands  to  the 
others,  is  not  a  thing  to  be  accomplished  by  short  and 
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disjointed  definitions,  but  demands  a  dissertation,  long,  in- 
tricate and  coherent. 

For  example:  Of  Laws  or  Rules  there  ore  various 
classes.  Now  these  classes  ought  to  be  carefully  dis- 
tinguished. For  the  confusion  of  them  under  a  counnon 
name,  and  the  consequent  tendency  to  confound  Law  and 
Morals,  is  one  most  prolific  source  of  jargon,  darkness,  and 
perplexity.  By  a  careful  analysis  of  leading  terms,  law  is 
detached  from  morals,  and  the  attention  of  the  student  of 
jurisprudence  is  confined  to  the  distinctions  and  divisions 
which  relate  to  law  exclusively. 

But  in  order  to  distinguish  the  various  classes  of  laws,  it 
is  necessary  to  proceed  thus : — To  exhibit,  first,  the  resem- 
blance between  them,  and,  then,  their  specific  differences : 
to  state  why  they  are  ranked  under  a  common  expression, 
and  then  to  explain  the  marks  hy  which  they  are  distin- 
guished. Till  this  is  accomplished,  the  appropriate  sub- 
ject of  Jurisprudence  is  not  discernible  precisely.  It  does 
not  stand  out.  It  is  not  sufficiently  detached  from  the  re- 
sembling or  analogous  objects  with  which  it  b  liable  to  be 
oonfoonded. 

Thus,  for  example,  in  order  to  establish  the  distinction 
between  Written  and  Unwritten  Law,  we  must  scrutinize 
the  nature  of  the  latter :  a  question  which  is  full  of  diffi- 
culty ;  and  which  has  hardly  been  examined  with  the  re- 
quisite exactness,  by  most  of  the  writers  who  have  turned 
their  attention  to  the  subject.  I  find  it  much  vituperated, 
and  I  find  it  as  much  extolled;  but  I  scarcely  find  an 
endeavour  to  deterniine  what  it  is.  But  if  this  humbler 
object  were  well  investigated,  most  of  the  controversy  about 
its  merits  would  probably  subside. 

To  compare  generally,  or  in  the  abstract,  the  merits  of 
the  two  species,  would  be  found  useless :  and  the  expedi- 
ency of  the  process  which  has  been  styled  Codification, 
would  resolve  itself  into  a  question  of  time,  place,  and  cir- 
cumstance. 
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The  word  Jurispradeooe  itself  is  not  free  fixHn  ambigiiitf ; 
it  has  been  used  to  denote — 

The  knowledge  of  Law  as  a  science,  combined  with  the 
art  or  practical  habit  or  skill  of  applying  it ;  or,  secondly. 

Legislation  ; — the  science  of  what  oughl  to  be  dome  to- 
wards making  good  laws,  combined  with  the  art  of  doing  it 

Inasmuch  as  the  knowledge  of  what  ought  to  be,  snpposes 
a  knowledge  of  what  is,  legislation  supposes  jurispradeno^ 
but  jurisprudence  does  not  suppose  legislation.  What 
laws  have  been  and  are,  may  be  known  without  a  knowledge 
of  what  they  ought  to  be.  Inasmuch  as  a  knowledge  <tf  what 
ought  to  be,  is  bottomed  on  a  knowledge  of  antecedents 
cognato  genere^  legislation  supi^oses  jurispnidence. 

With  us,  Jurisprudence  is  the  science  of  what  is  essen- 
tial  to  law,  combined  with  the  science  of  what  it  oaght 
to  be.^  It  is  particular  or  universal.  Particular  Juris- 
prudence is  the  science  of  any  actual  system  of  law,  or  of 
any  portion  of  it.  The  only  practical  jurisprudence  is  par- 
ticular. 

The  proper  subject  of  General  or  Universal  Jurispradenee 
(as  distinguished  from  Universal  Legislation)  is  a  descrip- 
tion of  such  subjects  and  ends  of  Law  as  are  common  to 
all  systems ;  and  of  those  resemblances  between  difiSerent 
systems  which  are  bottomed  in  the  common  nature  of  man, 
or  correspond  to  the  resembling  points  in  their  several 
positions. 

And  these  resemblances  will  be  found  to  be  very  dose, 
and  to  cover  a  large  part  of  the  field.  They  are  necessarily 
confined  to  the  resemblances  between  the  systems  <tf  a  few 
nations ;  since  it  is  only  a  few  s}*stems  with  which  it  is  pos- 
sible to  become  acquainted,  even  imperfectly.  From  these, 
however,  the  rest  may  be  presumed.  And  it  is  only  the 
systems  of  two  or  three  nations  whidi  des^n^e  attention ; 
writings  of  the  Roman  Jurists  ;  the  decisioiis  of  £n- 

F«r  Hs  Mcuiiis  ia  tlie  se^se  </ Uie  IVbkK  •»  BlosdoM^  Dipii^Md 
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glish  Judges  in  modern  times ;  the  provisions  of  French  and 
Prussian  Codes  as  to  arrangement.  Though  the  points  are 
also  few  in  which  the  laws  of  nations  ought  to  be  the 
same  (i.  e.  precisely  alike),  yet  there  is  much  room  for  uni- 
versal legislation  :  t .  e.  the  circumstances  not  precisely  alike 
may  be  treated  of  together,  in  respect  of  what  they  have  in 
common ;  with  remarks  directed  to  their  differences.  Whe- 
ther  the  principles  unfolded  deserve  the  name  of  Universal 
or  Dot,  is  of  DO  importance.  Jurisprudence  may  be  univer- 
sal  with  respect  to  its  subjects :  Not  less  so  than  legislation. 

It  is  impossible  to  consider  Jurisprudence  quite  ^^^^'^ 
apart  from  Legislation ;  since  the  inducements  or  timM  mtea. 
considerations  of  expediency  which  lead  to  the  c^umdT 
establishment  of  laws,  must  be  adverted  to  in  witCjuST 


explaining  their  origin  and  mechanism.  If  the 
causes  of  laws  and  of  the  rights  and  obligations  which  they 
create,  be  not  assigned,  the  laws  themselves  are  unintel- 
ligible. 

Where  the  subject  is  the  same,  but  the  provisions  of  dif- 
ferent systems  with  respect  to  that  subject  are  different,  it 
is  necessary  to  assign  the  causes  of  the  difference ;  whether 
they  consist  in  a  necessary  diversity  of  circumstances,  or 
in  a  diversity  of  views  on  the  part  of  their  respective  au- 
thors with  reference  to  the  ends  of  Law.  Thus,  the  rejec- 
tion or  limited  reception  of  entails  in  one  system,  and  their 
extensive  reception  in  another,  are  partly  owing  to  the  dif- 
ferent circumstances  in  which  the  communities  are  placed; 
•—partly  to  the  different  views  of  the  aristocratic  and  de- 
mocratic legislators  by  whom  these  provisions  have  been 
severally  made. 

So  far  as  these  differences  are  inevitable — ^are  imposed 
upon  different  countries — there  can  be  no  room  for  praise 
or  blame.  Where  they  are  the  effect  of  choice,  there  is 
room  for  praise  or  blame;  but  I  shall  treat  them  not  as 
sabjects  of  either,  but  as  causes  explaining  the  existence  of 

VOL.  III.  2  b 
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the  differences.  So  of  the  admission  or  prohibition  of  di- 
vorce — Mairiagcs  within  certain  degrees,  etc. 

Wherever  an  opinion  is  pronounced  upon  the  merits  and 
demerits  of  Law,  an  impartial  statement  of  the  conflicting 
opinions  should  be  given.  The  teacher  of  Jurisprudence 
may  have,  and  probably  has,  decided  opinions  of  his  own ; 
but  it  may  be  questioned  whether  earnestness  be  less  fo- 
vourable  to  impartiality  than  indifference ;  and  he  ought  not 
to  attempt  to  insinuate  his  opinion  of  merit  and  demerit 
under  pretence  of  assigning  causes.  In  certain  cases  which 
do  not  try  the  passions  (as  rescission  of  contract  for  in- 
adequacy  of  consideration)  he  may,  with  advantage,  offer  opi- 
nions upon  merits  and  demerits.  These  occasional  exciur- 
sions  into  the  territory  of  Legislation,  may  serve  to  give  a 
specimen  of  the  manner  in  which  such  questions  should  be 
treated.  This  particularly  applies  to  Codification :  a  ques- 
tion which  may  be  agitated  with  safety,  because  everybody 
must  admit  that  Law  ought  to  be  known,  whatever  he  may 
think  of  the  provisions  of  which  it  ought  to  consist. 

Attempting  to  expound  the  principles  which  are  the  sub- 
ject of  the  science  of  Jurisprudence  (or  rather  to  expound 
as  many  of  them  as  a  limited  Course  of  Lectures  will  em- 
brace), he  must  not  only  try  to  state  them  in  general  or 
abstract  expressions,  but  must  also  endeavour  to  illustrate 
them  by  examples  from  particular  systems :  especially  by  ex- 
amples from  the  Law  of  England,  and  from  the  Roman  or 
Civil  Law. 

vaiua  of  th6       For  the  following  sufficient  reason  (to  which 

Stadjof  Bo-  .  .    1         ,  1  t     *v         ■         -rfc 

idaiiLaw.  many  others  might  be  added),  the  Roman  or 
Civil  Law  is,  of  all  particular  systems,  other  than  the  Law 
of  England,  the  best  of  the  sources  from  which  such  illus- 
trations might  be  drawn. 

In  some  of  the  nations  of  modem  Continental  Europe 
(as,  for  example,  in  France),  the  actual  system  of  law 
is  mainly  of  Roman  descent ;  and  in  others  of  the  same 
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nations  (as,  for  example,  in  the  States  of  Germany),  the 
actual  system  of  law,  though  not  descended  from  the  Ro- 
man, has  been  closely  assimilated  to  the  Roman  by  large 
importations  from  it. 

Accordingly,  in  most  of  the  nations  of  modem  Conti- 
nental Europe,  much  of  the  substance  of  the  actual  system, 
and  much  of  the  technical  language  in  which  it  is  clothed, 
is  derived  from  the  Roman  Law,  and  without  some  know- 
ledge of  the  Roman  Law,  the  technical  language  is  unintel- 
ligible; whilst  the  order  or  arrangement  commonly  given 
to  the  system,  imitates  the  exemplar  of  a  scientific  arrange- 
ment which  is  presented  by  the  Institutes  of  Justinian. 
Even  in  our  own  country,  a  large  portion  of  the  Eccle- 
siastical and  Equity,  and  some  (though  a  smaller)  portion 
of  the  Common,  Law^,  is  derived  immediately  from  the  Ro- 
man Law,  or  from  the  Roman  through  the  Canon. 

Nor  has  the  influence  of  the  Roman  Law  been  limited  to 
the  positive  law  of  the  modem  European  nations.  For  the 
technical  language  of  this  all-reaching  system  has  deeply 
tinctured  the  language  of  the  international  law  or  mora- 
lity which  those  nations  affect  to  observe.  By  drawing, 
then,  largely  for  examples  on  the  Roman  or  Civil  Law,  an 
expositor  of  General  Jurispmdence  (whilst  illustrating  his 
appropriate  subject)  might  present  an  idea  of  a  system 
which  is  a  key  to  the  international  morality,  the  diplomacy, 
and  to  much  of  the  positive  law,  of  modern  civilized  com- 
munities. 

It  is  much  to  be  regretted  that  the  study  of  the  Roman 
Law  is  neglected  in  this  country,  and  that  the  real  merits 
of  its  founders  and  expositors  are  so  little  understood. 

Much  has  been  talked  of  the  philosophy  of  the  Roman 
Institutional  writers.  Of  familiarity  with  Grecian  philo- 
sophy there  are  few  traces  in  their  writings,  and  the  little 
that  they  have  borrowed  from  that  source  is  the  veriest 
foolishness :  for  example,  their  account  of  Jiu  natMrale,  in 
which  they  confound  law  with  animal  instincts ;  law,  with 
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all  those  wants  and  necessities  of  mankind  which  are  canses 
of  its  institution. 

Nor  is  the  Roman  law  to  be  resorted  to  as  a  magazine 
of  legislative  wisdom.  The  great  Roman  Lawyers  are,  in 
truth,  expositors  of  a  positive  or  technical  system.  Not 
Lord  Coke  himself  is  more  purely  technical.  Their  real 
merits  lie  in  their  thorough  mastery  of  that  system ;  in  their 
command  of  its  principles;  in  the  readiness  with  which 
they  recall,  and  the  facility  and  certainty  with  which  they 
apply  them. 

In  support  of  my  own  opinion  of  these  great  writers  I 
shall  quote  the  authority  of  two  of  the  most  eminent  Jurists 
of  modem  times. 

''  The  permanent  value  of  the  Corpus  Juris  Civilis/'  says 
Falck, ''  does  not  lie  in  the  Decrees  of  the  Emperors,  bat  in 
the  remains  of  juristical  literature  which  have  been  pre- 
served in  the  Pandects.  Nor  is  it  so  much  the  matter  of 
these  juristical  writings,  as  the  scientific  method  employed 
by  the  authors  in  explicating  the  notions  and  maxims  with 
which  they  have  to  deal,  that  has  rendered  them  models  to 
all  succeeding  ages,  and  pre-eminently  fitted  them  to  pro- 
duce and  to  develope  those  qualities  of  the  mind  which  are 
requisite  to  form  a  Jurist."* 

And  Savigny  says,  ''  It  has  been  shown  above,  that,  in 
our  science,  all  results  depend  on  the  possession  of  leading 
principles ;  and  it  is  exactly  this  possession  upon  which  the 
greatness  of  the  Roman  jurists  rests.  The  notions  and 
maxims  of  their  science  do  not  appear  to  them  to  be  the 
creatures  of  their  own  will ;  they  are  actual  beings,  with 
whose  existence  and  genealogy  they  have  become  familiar 
from  long  and  intimate  intercourse.  Hence  their  whole 
method  of  proceeding  has  a  certainty  which  is  found  no- 
where else  except  in  mathematics,  and  it  may  be  said  with- 
out exaggeration  that  they  calculate  with  their  ideas.  If 
they  have  a  case  to  decide,  they  begin  by  acquiring  the  most 

^  Jurist.  Encyc,  cap.  if.  §  109. 
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vivid  and  distinct  perception  of  it,  and  we  see  before  onr 
eyes  the  rise  and  progress  of  the  whole  affair,  and  all  the 
changes  it  undergoes.  It  is  as  if  this  particular  case  were 
the  germ  whence  the  whole  science  was  to  be  developed. 
Hence,  with  them,  theory  and  practice  are  not  in  fact  dis- 
tinct ;  their  theory  is  so  thoroughly  worked  out  as  to  be 
fit  for  immediate  application,  and  their  practice  is  uniformly 
ennobled  by  scientific  treatment.  In  every  principle  they 
see  a  case  to  which  it  may  be  applied ;  in  every  case,  the 
rule  by  which  it  is  determined ;  and  in  the  facility  with 
which  they  pass  from  the  general  to  the  particular  and  the 
particular  to  the  general,  their  mastery  is  indisputable.*'* 

In  consequence  of  this  mastery  of  principles,  of  their 
perfect  consistency  C'elegautia"t)  and  of  the  clearness  of 
the  method  in  which  they  are  arranged,  there  is  no  positive 
system  of  law  which  it  is  so  easy  to  seize  as  a  whole.  The 
smallness  of  its  volume  tends  to  the  same  end. 

The  principles  themselves,  many  of  them  being  derived 
from  barbarous  ages,  are  indeed  ill  fitted  to  the  ends  of 
law ;  and  the  conclusions  at  which  they  arrive  being  logical 
consequences  of  their  imperfect  principles,  necessarily  par- 
take of  the  same  defect.  I 

A  subordinate  merit  of  the  Roman  lawyers  is  their  style, 
always  simple  and  clear,  commonly  brief  and  nervous,  and 
entirely  free  from  nifor.  Its  merits  are  appropriate  and  in 
perfect  taste.  It  bears  the  same  relation  to  that  of  Bhick- 
stone  and  Gravina,  which  a  Grecian  statue  bears  to  a  milli- 
ner's doll  in  the  finery  of  the  season. 

I  by  no  means  mean  to  put  the  study  of  the  Roman 
Law  on  a  level  in  point  of  importance  with  that  of  the  Aris- 

^  Benif,  etc,  cap.  iv.  p.  30. 

f  For  this  application  of  the  word  "elegantia'*  see  Vol.  II.  p.  231. 

X  "  Quanquam  non  ideo  conclasiones  semper  probem,  que  sepe  dueun- 
tar  ex  quibasdam  veteris  persuasionis  apicibas,  opinione  oontecratit.*'-— 
IMmU^  EpiU,  €d  KeMfnenm.  This  is  the  coocluskm  of  the  aeBtctio 
quoted  at  p.  37. 
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totelic  Logic  (for  the  Roman  Law  is  not  necessary) :  bat  in 
the  respect  now  under  consideration,  it  bears  the  same  rela- 
tion to  law  and  morals,  which  the  school  logic  bears  to  phi- 
losophy. 

The  number  of  the  analogies  between  the  Roman  Law 
and  many  of  the  Continental  systems,  and  between  the 
Roman  and  English  Law,  is  not  indeed  to  be  wondered  at : 
since  those  Continental  systems  and  also  our  own  system  of 
Equity,  have  been  formed  more  or  less  extensively  on  the 
Roman  law ;  chiefly  on  the  Roman,  through  the  Canon. 
But  the  English  law,  like  the  Roman,  is  for  the  moat  part, 
indigenous,  or  comparatively  little  has  been  imported  into  it 
from  the  Roman.  The  coincidences  show  how  nameroos 
are  the  principles  and  distinctions  which  all  systems  of  law 
have  in  common.  The  extensive  coincidence  of  particular 
qrstems  may  be  ascertained  practically  by  comparing  two 
expo^tions  of  any  two  bodies  <tf  law.  The  ooincideDoe  is 
pre-eminently  remarkable  in  the  Roman  Law  and  the  Com- 
mon Law  of  England. 


mTii^Mt  Having  stated  gcnermlly  the  nature  <rf  the 
liniiiiiaii  science  of  Jurisprudence,  and  ako  tbe  manner  in 
wkidi  I  think  it  ought  to  be  expounded.  I  proceed  to  in- 
dicate briefly  a  few  of  its  possible  uses. 

I  would  remark,  in  the  first  place,  that  a  weU-gnMmded 
stodr  of  ihe  principles  whidi  form  tbe  subject  of  the  sdenoe^ 
would  be  an  adTmntageous  preparatrre  for  tlie  study  of 
Eiij^Ksli  Law. 

T6  the  siudeiil  who  begins  tbe  study  of  tbe  Eagli^  law, 
witlmit  soiDe  previoos  knowkd^  of  llie  fvAltMMir  of  kw 
ift  gOMfiL  it  nalurmlly  appnrs  an  aBaesabhy  of  ailiilzaiy 
aad  WKQMMted  rafesw  B^  if  ke  apptoacked  it  widi  a 
w^M^noidbd  kw>vled^  of  ilie  foment  priariflen  of /am* 
prrfMCt^  aiwi  wiA  llie  map  of  m  krfy  <rf  iaw  ifataithr  iaa> 
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pressed  upon  his  mind,  he  might  obtain  a  clear  conception 
of  it  (as  a  system  or  organic  whole)  with  comparative  ease 
and  rapidity. 

With  comparative  ease  and  rapidity,  he  might  perceive 
the  various  relations  of  its  various  parts ;  the  dependence 
of  its  minuter  rules  on  its  general  principles ;  and  the  sub- 
ordination of  such  of  these  principles  as  are  less  general 
or  extensive,  to  such  of  them  as  ai*e  more  general,  and  run 
through  the  whole  of  its  structure. 

In  short,  the  preliminary  study  of  the  general  principles 
of  jurisprudence,  and  the  mental  habits  which  the  study  of 
them  tends  to  engender,  would  enable  him  to  acquire  the 
principles  of  English  jurisprudence,  in  particular,  far  more 
speedily  and  accurately  than  he  possibly  could  have  acquired 
them,  in  case  he  had  begun  the  study  of  them  without  the 
preparative  discipline. 

There  is  (I  believe)  a  not  unprevalent  opinion,  that  the 
study  of  the  science  whose  uses  I  am  endeavouring  to  de- 
monstrate,  might  tend  to  disqualify  the  student  for  the 
practice  of  the  law,  or  to  inspire  him  with  an  aversion  from 
the  practice  of  it.  That  some  who  have  studied  this  science 
have  shown  themselves  incapable  of  practice,  or  that  some 
who  have  studied  this  science  have  conceived  a  disgust  of 
practice,  is  not  improbably  a  fact.  But  in  spite  of  this 
seeming  experience  in  favour  of  the  opinion  in  question,  I 
deny  that  the  study  itself  has  the  tendency  which  the  opi- 
nion  imputes  to  it. 

A  well-grounded  knowledge  of  the  general  principles  of 
jurisprudence  helps,  as  I  have  said,  to  a  well-grounded  know- 
ledge of  the  principles  of  English  jurisprudence ;  and  a  pre- 
vious well-grounded  knowledge  of  the  principles  of  English 
jurisprudence,  can  scarcely  incapacitate  the  student  for  the 
acquisition  of  practical  knowledge,  in  the  chambers  of  a 
conveyancer,  pleader,  or  draftsman.  Armed  with  that  previ- 
ous knowledge,  he  seises  the  rationale  of  the  practice  which 
he  there  witnesses  and  partakes  in,  with  comparative  ease 
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and  rapidity;  and  his  acquisition  of  practical  knowledge, 
and  practical  dexterity  and  readiness,  is  much  less  irksome 
than  it  would  be  in  case  it  were  merely  empirical.  Inao- 
much,  that  the  study  of  the  general  principles  of  jiurispm- 
dence,  instead  of  having  any  of  the  tendency  which  the 
opinion  in  question  imputes  to  it,  has  a  tendency  (by  ulti- 
mate consequence)  to  qualify  for  practice,  and  to  lessen  the 
natural  repugnance  with  which  it  is  regarded  by  b^nnen. 
Jjjjj*  j^  The  advantage  of  the  study  <rf  common  prio- 
Pv^MMu  ciples  and  distinctions,  and  of  history  considered 
as  m  preparative  for  the  study  of  one's  own  particular  sys- 
tem, is  fully  appreciated  in  Prussia :  a  country  whose  ad- 
ministrators, for  practical  skill,  are  at  least  oo  a  lerd  with 
those  of  any  country  in  Europe. 

In  the  Prussian  Universities,  little  or  no  attention  is  givea 
by  the  Law  Faculty  to  the  actual  law  of  the  ooonlry. 
llieir  studies  are  whoUr  or  aloiost  entiidT  coofined  to  the 
geMTsl  principles  of  Law;  to  the  Roman,  Caiioii,  and 
Feudal  law,  as  the  sources  of  the  actual  sistem :  the  Go- 
^ernmeiit  trusting  that  those  who  aie  acqaainled  with  s«ch 
geMral  principles  and  with  the  historical  basis  of  the  actaal 
STStiMU,  will  acx)uinf  that  actual  srstem  BMir  readilT,  as  wdl 
Sis^  Uftore  crouodedhr,  than  if  ther  had  at  oMe  set  doww  to 
the  study  of  it.  or  tried  to  aeq«ire  it  esapiricalr. 

"^  la  the  Prifesscui  statiesv'^  sars  Voai  S 
ttie  cstaolt$itsEMit  of  the  I,  sanhi.ihi.  w>  ofou  of  stiaoT 
mrr  Kkh  pnmcribiKi:  aoid  ths  ^k^^oi  froas 
tkxK^  by  the  fcraMr  ejygriesK^  «if  the  G 
has  tte^ivT  Wt?m  isAisuyJ  s^xa.     £^nnt  t^  wmt&ier  «if 

^tiWasfssi.'^  Xbrsi^V  Ibi^  age  bima  7««2wini.  smi 
tt*^  the  «ttbi^fr$(Oei  hiwf  stf^ner  kii  ^ncMr  :^ 
iht  itiajwairr  a^  Wiinr«e.  taoa  a  aart  oc 
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considerable  prize  was  offered  for  the  best  manual.  Bat 
even  this  was  subsequently  no  longer  required ;  and  up  to 
the  present  time  the  Prussian  law  has  not  been  taught  at 
the  university  of  Berlin.  The  estabUshed  examinations  are 
formed  upon  the  same  principle  ;  the  first,  on  the  entrance 
into  real  matters  of  business,  turning  exclusively  on  the 
common  law  :  tlie  next  period  is  set  apart  for  the  directly- 
practical  education  of  the  jurisconsults ;  and  the  two  fol- 
lowing examinations  are  the  first  that  have  the  Landrecht 
for  their  subject-matter ;  at  the  same  time,  however,  with- 
out excluding  the  common  law.  At  present,  therefore, 
juridical  education  is  considered  to  consist  of  two  halves ; 
the  first  half  (the  university)  including  only  the  learned 
groundwork,  the  second,  on  the  other  hand,  having  for  its 
object  the  knowledge  of  the  Landrecht,  the  knowledge  of 
the  Prussian  procedure,  and  practical  skill."* 

The  opinion  I  have  expressed  was  that  of  Hale,Mansfield,t 
and  others  (as  evinced  by  their  practice),  and  was  recom- 
mended by  Sir  William  Blackstone,  some  eighty  years  ago.J 

Backed  by  such  authority,  I  think  I  may  conclude  that 
the  science  in  question,  if  taught  and  studied  skilfully  and 
effectually,  and  with  the  requisite  detail,  would  be  no  incon- 
siderable help  to  the  acquisition  of  English  Law. 

I  may  also  urge  the  utility  of  acquiring  the  talent  of 
seizing  or  divining  readily  the  principles  and  provisions 
(through  the  mist  of  a  strange  phraseology)  of  other  sys- 
tems of  law,  were  it  only  in  a  mere  practical  point  of  view : 

l^  With  a  view  to  practice,  or  to  the  administration  of 

*  Yon  Sangny,  Benif,  etc.,  Hajward's  TranslatioD,  p.  165. 

f  "  Lord  Hale  often  said,  the  true  grounds  and  reasons  of  law  were  ao 
wdl  deliTere<l  in  the  (Roman)  Digests,  that  a  man  could  ne?er  underttand 
Isw  aa  a  science  so  well  as  bv  seeking  it  there,  and  therefore  lameoted 
■mdi  that  it  was  so  little  studied  in  England.*' — Bmrmei*9  ItflB^  p.  7. 

X  Blackstone  recommends  the  study  of  the  Law  of  Nature,  and  of  the 
Homan  Law,  in  connection  with  the  study  of  the  particular  grounds  of 
our  own.  By  Law  of  Nature,  etc.,  he  seems  to  mean  the  tctj  study  whidi 
I  am  DOW  commending. 
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juftice  in  thouc  of  oar  foreign  dependencies  wherein  foreign 
uynlemn  of  law  more  or  less  obtain.  2\  With  a  view  to  the 
uyntentn  of  law  founded  on  the  Roman  directly,  or  through 
the  Canon  or  the  Roman,  which  even  at  home  have  an  ap- 
plication to  certain  claftscs  of  objects.  8^  With  a  view  to 
qnimtions  arising  incidentally,  even  in  the  Courts  which  ad- 
ininistor  indigenous  law.  4^  With  a  view  to  the  questions 
in  tlio  way  of  appeal  coming  before  the  Privy  Council :  A 
Court  which  is  bound  to  decide  questions  arising  ont  of 
numerous  systems,  without  the  possibility  of  judges  oi*  ad- 
vocates having  any  specific  knowledge  of  thefti :  an  evil  for 
which  a  familiarity  with  the  general  principles  of  law  on 
the  |Mirt  of  the  Court  and  advocates  is  the  only  conceivable 
|Hiliiative, 

l\Mri  certainly,  a  man  familiar  with  such  principles,  as 
dotaclK^  (Vom  any  particular  systems,  and  accustomed  to 
M^ie  analogies,  will  be  less  punled  with  Mahommedan  or 
IluHkKi  institutions,  than  if  he  knew  them  only  im  amcrtto^ 
as  tlK^y  ait"  in  his  own  system ;  nor  would  lie  be  quite  so 
iik^iimhI  to  iK'nd  e\*trT  Hindoo  institotioii  to  tk  model  of 
Kb  own. 

Aiid  ($t<viHUy>  wiibmil  scMse  fiunXaritr  with  fiue^ 
lOtiMt^wi^  IH>  kwviNr  can  or  will  appDocale  accurately  the  de- 
fiM^  \w  viKfit:!^  of  Ki$  own. 

Aii^  «»  a  ^s^l^inviiMkd  kaowM^  of  ike  scaeaoe  wkose 
¥M«  I  aia  tNiH)ta^\>iwiyi^  to  dMMKome^  wtvidd  farttlatr  to 
tW  «iw4<M  I W  iic^^ivissliM  <4  tiie  £i^:&sli  Law,  so  worfd  it 

iilwK«^  a^^x  o<  tkir  Krt^r«ra  ^^5sa5«»  t^  wlbcii  lie 

<i^fii)^  HV<««>^>»vr<i^  T^'  :^^$4rim$  ^'  )kw^  ^nfi  a 

>WMiJ#»w>  ^M9^r«)Ktrti^  ^v^  ^^  ^  :»)l«aaiMr  «  die 
y^4l«i9ll^^l^^W^^^mtr4«^     :^  A«:  Ar  iMhdki  with 
^•)i3K>li  ait^wt.  viij!»fe  »r  ^lir  1^  ^  l»  ^arr  ^««rr^ 
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between  the  terms  of  the  systems,  than  of  substantial  or 
real  differences  between  their  maxims  and  rules. 

Now  the  obstacle  to  the  apprehension  of  foreign  systems 
which  is  opposed  by  their  technical  language,  might  in  i>art 
be  obviated  or  lightened  to  the  student  of  General  Jurispru- 
dence, if  the  science  were  expounded  to  him  competently,  in 
the  method  which  I  shall  endeavour  to  observe.  If  the  ex- 
position of  the  science  were  made  agreeably  to  that  method, 
it  would  explain  incidentally  the  leading  terms,  as  well  as 
the  leading  principles,  of  the  Roman  or  Civil  Liaw.  And 
if  the  student  were  possessed  of  those  terms,  and  were  also 
grounded  thoroughly  in  the  law  of  his  own  country,  he 
would  master  with  little  difficulty  the  substance  of  the  Ro« 
man  system,  and  of  any  of  the  modem  systems  which  are 
mainly  derivatives  from  the  Roman. 

It  has,  I  perceive,  been  maintained  by  some  able  and  dis- 
tinguished persons,  that  the  jurisdiction  of  the  Ecclesiastical 
Courts  ought  to  be  extended,  in  order  that  the  ecclesiastical 
bar  may  not  be  extinguished,  and  that  a  sufficient  supply 
of  Civilians  may  be  secured  to  the  country. 

The  importance  of  securing  the  existence  of  a  body  of 
lawyers,  with  a  somewhat  extensive  knowledge  of  the  Civil 
Law,  is  not  to  be  disputed.  Questions  arise  incidentally 
in  all  our  tribunals,  on  systems  of  foreign  law,  which  are 
mainly  founded  on  the  Civil.  The  law  obtaining  in  some 
of  our  colonies  is  principally  derived  from  the  same  origi- 
nal. And  questions  arising  directly  out  of  colonial  law,  are 
brought  before  the  Privy  Council  in  the  way  of  appeal. 
In  order  that  these  various  questions  may  be  justly  decided, 
and  in  order  that  the  law  of  these  colonies  may  be  duly 
administered,  the  existence  of  a  body  of  English  lawyers, 
with  a  somewhat  extensive  knowledge  of  the  Civil  Law,  is 
manifestly  requisite. 

But  I  think  it  will  be  questioned  by  all  who  are  versed 
in  the  Civil  Law,  whether  a  well-grounded  study  of  the 
principles  of  the  Law  of  England,  of  the  raltonale  of  law 
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in  general,  and  of  the  leading  principles  and  terms  of  the 
Roman  system  itself,  be  not  a  surer  road  to  the  acquisition 
of  this  knowledge,  than  the  study  of  Ecclesiastical  Law,  or 
practice  at  the  ecclesiastical  bar. 

Before  I  proceed  further,  it  will  be  proper  that  I  should 
describe  what  is,  in  my  opinion,  the  education  necessary  to 
form  a  Lawyer. 
Tnuning  of  a      lu  ordcr  to  the  formation  of  a  theoretico-prac- 

^'^^'  tical  lawyer,  extensively  versed  in  law  as  a  science, 
and  in  the  sciences  related  to  law — such  a  man  as  were  alone 
capable  of  advancing  the  science,  and  of  conceiving  sound 
legislative  reforms — he  must  begin  early  to  attend  to  these 
studies,  and  must  be  satisfied  with  a  limited  attention  to 
other  sciences. 

The  languages  of  classical  antiquity  are  almost  indispen- 
sable helps  to  all  sound  acquirements  in  Politics,  Jurispru- 
dence, or  any  of  the  Moral  Sciences.  They  are  also  re- 
quisite for  the  formation  of  those  elevated  sentiments,  and 
that  rectitude  of  judgment  and  taste,  which  are  inseparably 
connected  with  them.  These  languages  may  be  acquired, 
and  in  fact  are  acquired,  when  well  acquired,  in  early  youth. 

But  with  regard  to  mathematics,  (except  in  as  far  as  the 
methods  of  investigation  and  proof  are  concerned,  and 
which  would  form  a  branch  of  a  well-conceived  course  of 
logic,)  I  cannot  see  why  men  intended  for  law,  or  for 
public  life,  should  study  them :  or  why  any  men  should 
study  them,  who  have  not  a  peculiar  vocation  to  them,  or 
to  some  science  or  art  in  which  they  are  extensively  applic- 
able. To  all  other  men,  the  advantages  derivable  from  them, 
a5  a  gymnastic  to  the  mind,  might  be  derived  (at  least  in 
a  great  measure)  from  a  well-conceived  course  of  logic: 
into  which,  indeed,  so  much  of  mathematics  as  would  suf- 
fice to  give  those  advantages,  would  naturally  enter. 

Logic  is  a  necessary  preparation  to  the  study  of  the 
moral  sciences,  where  the  ambiguity  of  the  terms  (especially 
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that  which  consists  in  their  varying  extension),  the  number 
of  collective  names  (apt  to  be  confounded  with  existences), 
and  the  elliptical  form  in  which  the  reasoning  is  expressed, 
render  a  previous  familiarity  with  the  nature  of  terms  and 
the  process  of  reasoning  absolutely  necessary.  In  pure  ma- 
thematics, and  in  the  sciences  to  which  these  are  largely 
applied,  a  previous  acquaintance  with  the  nature  of  induc- 
tion, generalization  and  reasoning  may  not  be  so  necessary ; 
because  the  terms  are  definite,  the  premisses  few  and  for- 
mally introduced,  and  the  consequences  deduced  at  length. 
But  to  those  who  have  not  time  to  discipline  their  minds  by 
this  most  perfect  exemplification  of  these  processes,  a  pre- 
vious acquaintance  with  logic  is  absolutely  necessary.  In- 
deed, considering  the  sort  of  difficulties  which  beset  moral 
disquisitions,  logic  is  a  better  preparation  than  the  mathe- 
matics or  the  physical  sciences ;  which  are  not  the  theory  of 
these  mental  processes,  but  merely  exemplifications  of  them. 
With  regard  to  lawyers  in  particular,  it  may  be  remarked, 
that  the  study  of  the  rationale  of  law  is  as  well  (or 
nearly  as  well)  fitted  as  that  of  mathematics,  to  exercise 
the  mind  to  the  mere  process  of  deduction  from  given  hypo- 
theses. This  was  the  opinion  of  Leibnitz :  no  mean  judge 
of  the  relative  values  of  the  two  sciences,  in  this  respect. 
Speaking  of  the  Roman  Lawyers,  he  says,  "  Digestorum 
opus  (vel  potius  auctorum,  unde  excerpta  sunt,  labores)  ad- 
miror ;  nee  quidquam  vidi,  sive  rationum  acumen,  sive  di- 
cendi  nervos  spectes,  quod  magis  accedat  ad  Mathemati- 
oorum  laudem.  Mira  est  vis  consequentiarum,  certatque 
ponderi  subtilitas."* 

*  Leibnitz,  Epist.  ad  Restoenim.  And  Again,  in  the  same  epistle  ;  "Dixi 
Meptut,  post  scripta  Geometranim,  nihil  extarr,  quod  Ti  ac  subtilitate  com 
Bomanonim  jurisconsultonini  scriptis  oomparah  possit,  taotum  neiri  ineai* 
tantnm  profunditatis. .  .  .  Nee  uspiam  juris  naturalis  pnedare  exculti  ube- 
liora  Tettigia  deprehendas.  £t  ubi  ab  eo  reoessam  est,  sive  ob  formulanim 
ductus,  sire  ex  m^jonim  traditis,  wft  ob  leges  noras,  ipse  eomequentis  ex 
BOfS  lijpotbeai  aeternis  rectc  rationis  dictaminibiui  addiia,  mirabili  ingenio, 
nee  minore  firmitate  diducuntur.  Nee  tarn  aspe  a  ratiooe  abitttr  quam 
▼ulgo  Tidetur.** 
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all  those  wants  and  necessities  of  mankind  which  are  causes 
of  its  institution. 

Nor  is  the  Roman  law  to  be  resorted  to  as  a  magazine 
of  legislative  wisdom.  The  great  Roman  Lawyers  are,  in 
truth,  expositors  of  a  positive  or  technical  system.  Not 
Lord  Coke  himself  is  more  purely  technical.  Their  real 
merits  lie  in  their  thorough  mastery  of  that  system ;  in  their 
command  of  its  principles;  in  the  readiness  with  which 
they  recall,  and  the  facility  and  certainty  with  which  they 
apply  thenu 

In  support  of  my  own  opinion  of  these  great  writers  I 
shall  quote  the  authority  of  two  of  the  most  eminent  Jurists 
of  modem  times. 

''  The  permanent  value  of  the  Corpus  Juris  Civilis/'  says 
Falck, "  does  not  lie  in  the  Decrees  of  the  Emperors,  but  in 
the  remains  of  juristical  literature  which  have  been  pre- 
served in  the  Pandects.  Nor  is  it  so  much  the  matter  of 
these  juristical  writings,  as  the  scientific  method  employed 
by  the  authors  in  explicating  the  notions  and  maxims  with 
which  they  have  to  deal,  that  has  rendered  them  models  to 
all  succeeding  ages,  and  pre-eminently  fitted  them  to  pro- 
duce and  to  develope  those  qualities  of  the  mind  which  are 
requisite  to  form  a  Jurist.*'* 

And  Savigny  says,  "  It  has  been  shown  above,  that,  in 
our  science,  all  results  depend  on  the  possession  of  leading 
principles ;  and  it  is  exactly  this  possession  upon  which  the 
greatness  of  the  Roman  jurists  rests.  The  notions  and 
maxims  of  their  science  do  not  appear  to  them  to  be  the 
creatures  of  their  own  will ;  they  are  actual  beings,  with 
whose  existence  and  genealogy  they  have  become  familiar 
from  long  and  intimate  intercourse.  Hence  their  whole 
method  of  proceeding  has  a  certainty  which  is  found  no- 
where else  except  in  mathematics,  and  it  may  be  said  with- 
out exaggeration  that  they  calculate  with  their  ideas.  If 
they  have  a  case  to  decide,  they  begin  by  acquiring  the  most 

^  Jurist.  Encyc,  cap.  ii.  §  109. 
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vivid  and  distinct  perception  of  it,  and  we  see  before  cor 
eyes  the  rise  and  progress  of  the  whole  affair,  and  all  the 
changes  it  undergoes.  It  is  as  if  this  particular  case  were 
the  germ  whence  the  whole  science  was  to  be  developed. 
Hence,  with  them,  theory  and  practice  are  not  in  fact  dis- 
tinct ;  their  theory  is  so  thoroughly  worked  out  as  to  be 
fit  for  immediate  application,  and  their  practice  is  uniformly 
ennobled  by  scientific  treatment.  In  every  principle  they 
see  a  case  to  which  it  may  be  applied ;  in  every  case,  the 
rule  by  which  it  is  determined ;  and  in  the  facility  with 
which  they  pass  from  the  general  to  the  particular  and  the 
particular  to  the  general,  their  mastery  is  indisputable."* 

In  consequence  of  this  mastery  of  principles,  of  their 
perfect  consistency  C'elegantia^f)  and  of  the  clearness  of 
the  method  in  which  they  are  arranged,  there  is  no  positive 
system  of  law  which  it  is  so  easy  to  seize  as  a  whole.  The 
smallness  of  its  volume  tends  to  the  same  end. 

The  principles  themselves,  many  of  them  being  derived 
from  barbarous  ages,  are  indeed  ill  fitted  to  the  ends  of 
law ;  and  the  conclusions  at  which  they  arrive  being  logical 
consequences  of  their  imperfect  principles,  necessarily  par- 
take of  the  same  defect.  I 

A  subordinate  merit  of  the  Roman  lawyers  is  their  style, 
always  simple  and  clear,  commonly  brief  and  nervous,  and 
entirely  free  from  ni/or.  Its  merits  are  appropriate  and  in 
perfect  taste.  It  bears  the  same  relation  to  that  of  Black- 
stone  and  Gravina,  which  a  Grecian  statue  bears  to  a  milli- 
ner's doll  in  the  finery  of  the  season. 

I  by  no  means  mean  to  put  the  study  of  the  Roman 
Law  on  a  level  in  point  of  importance  with  that  of  the  Aris- 

*  Benif,  etc.,  cap.  ir.  p.  30. 

t  For  this  application  of  the  word  "elegantia"  see  Vol.  II.  p.  231. 

X  **  Qnanquam  non  idco  condusiones  semper  probem,  que  ssepe  ducun- 
tar  ez  qmbasdam  Teteris  persuasionis  apidbas,  opinione  consecratta."— - 
IMmiiM,  ^Ui,  ad  Ke9hierum.  This  is  the  coodosioD  of  the  aentenoe 
qiKytod  at  p.  S7. 
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totelic  Logic  (for  the  Roman  Law  is  not  necesMfy) :  but  in 
the  respect  now  under  consideration,  it  bears  the  same  rela- 
tion to  law  and  morals,  which  the  school  logic  bears  to  phi- 
losophy. 

The  number  of  the  analogies  between  the  Roman  Law 
and  many  of  the  Continental  systems,  and  between  the 
Roman  and  English  Law,  is  not  indeed  to  be  wondered  at : 
since  those  Continental  systems  and  also  our  own  system  of 
Equity,  have  been  formed  more  or  less  extensively  on  the 
Roman  law ;  chiefly  on  the  Roman,  through  the  Canon. 
But  the  English  law,  like  the  Roman,  is  for  the  most  part, 
indigenous,  or  comparatively  little  has  been  imported  into  it 
from  the  Roman.  The  coincidences  show  how  numerous 
are  the  principles  and  distinctions  which  all  S3*stem8  of  law 
have  in  common.  The  extensive  coincidence  of  particular 
systems  may  be  ascertained  practically  by  comparing  two 
expositions  of  any  two  bodies  of  law.  The  coincidence  is 
pre-eminently  remarkable  in  the  Roman  Law  and  the  Com- 
mon Law  of  England. 


^o^         Having  stated   generally  the   nature  of  the 
riqtradenM.    scicuce  of  Jurisprudence,  and  also  the  manner  in 
which  I  think  it  ought  to  be  expounded,  I  proceed  to  in-    . 
dicate  briefly  a  few  of  its  possible  uses. 

I  would  remark,  in  the  first  place,  that  a  well-grounded 
study  of  the  principles  which  form  the  subject  of  the  science, 
would  be  an  advantageous  preparative  for  the  study  of 
English  Law. 

To  the  student  who  begins  the  study  of  the  English  law, 
without  some  previous  knowledge  of  the  rationale  of  law 
in  general,  it  naturally  appears  an  assemblage  of  arbitrary 
and  unconnected  rules.  But  if  he  approached  it  with  a 
well-grounded  knowledge  of  the  general  principles  of  juris- 
prudence, and  with  the  map  of  a  body  of  law  distinctly  im- 
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pressed  upon  his  mind,  he  might  obtain  a  clear  conception 
of  it  (as  a  ^stem  or  organic  whole)  with  comparative  ease 
and  rapidity. 

With  comparative  ease  and  rapidity,  he  might  perceive 
the  various  relations  of  its  various  parts ;  the  dependence 
of  its  minuter  rules  on  its  general  principles ;  and  the  sub- 
ordination of  such  of  these  principles  as  are  less  general 
or  extensive,  to  such  of  them  as  ai*e  more  general,  and  run 
through  the  whole  of  its  structure. 

In  short,  the  preliminary  study  of  the  general  principles 
of  jurisprudence,  and  the  mental  habits  which  the  study  of 
them  tends  to  engender,  would  enable  him  to  acquire  the 
principles  of  English  jurisprudence,  in  particular,  far  more 
speedily  and  accurately  than  he  possibly  could  have  acquired 
them,  in  case  he  had  begun  the  study  of  them  without  the 
preparative  discipline. 

There  is  (I  believe)  a  not  unprevalent  opinion,  that  the 
study  of  the  science  whose  uses  I  am  endeavouring  to  de- 
monstrate, might  tend  to  disqualify  the  student  for  the 
praciicc  of  the  law,  or  to  inspire  him  with  an  aversion  from 
the  practice  of  it.  That  some  who  have  studied  this  science 
have  shown  themselves  incapable  of  practice,  or  that  some 
who  have  studied  this  science  have  conceived  a  disgust  of 
practice,  is  not  improbably  a  fact.  But  in  spite  of  this 
seeming  experience  in  favour  of  the  opinion  in  question,  I 
deny  that  the  study  itself  has  the  tendency  which  the  opi- 
nion imputes  to  it. 

A  well-grounded  knowledge  of  the  general  principles  of 
jurisprudence  helps,  as  I  have  said,  to  a  well-grounded  know- 
ledge of  the  principles  of  English  jurisprudence ;  and  a  pre- 
vious well-grounded  knowledge  of  the  principles  of  English 
jurisprudence,  can  scarcely  incapacitate  the  student  for  the 
acquisition  of  practical  knowledge,  in  the  chambers  of  a 
conveyancer,  pleader,  or  draftsman.  Armed  with  that  previ- 
ous knowledge,  he  seises  the  rationale  of  the  practice  which 
he  there  witnesses  and  partakes  in,  with  comparative  ease 
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and  rapidity;  and  his  acquisition  of  practical  knowledge, 
and  practical  dexterity  and  readiness,  is  much  less  irksome 
than  it  would  be  in  case  it  were  merely  empirical.  Inso- 
much, that  the  study  of  the  general  principles  of  jurispm- 
deuce,  instead  of  having  any  of  the  tendency  which  the 
opinion  in  question  imputes  to  it,  has  a  tendency  (by  ulti- 
mate consequence)  to  qualify  for  practice,  and  to  lessen  the 
natural  repugnance  with  which  it  is  regarded  by  beginners. 
2j^^  j^  The  advantage  of  the  study  of  common  prin- 
PruMuu  ciples  and  distinctions,  and  of  history  considered 
as  a  preparative  for  the  study  of  one's  own  particular  sys- 
tem, is  fully  appreciated  in  Prussia :  a  country  whose  ad- 
ministrators, for  practical  skill,  are  at  least  on  a  level  with 
those  of  any  country  in  Europe. 

In  the  Prussian  Universities,  little  or  no  attention  is  given 
by  the  Law  Faculty  to  the  actual  law  of  the  country. 
Their  studies  are  wholly  or  almost  entirely  confined  to  the 
general  principles  of  Law;  to  the  Roman,  Canon,  and 
Feudal  law,  as  the  sources  of  the  actual  system  :  the  Go- 
vernment trusting  that  those  who  are  acquainted  with  such 
general  principles  and  with  the  historical  basis  of  the  actual 
system,  will  acquire  that  actual  system  more  readily,  as  well 
as  more  groundedly,  than  if  they  had  at  once  set  down  to 
the  study  of  it,  or  tried  to  acquire  it  empirically. 

"  In  the  Prussian  states,"  says  Von  Savigny,  "  ever  since 
the  establishment  of  the  Landrecht,  no  order  of  study  has 
ever  been  prescribed;  and  this  freedom  from  restraint,  sanc- 
tioned by  the  former  experience  of  the  German  universities, 
has  never  been  infringed  upon.  Even  the  number  of  profes- 
sors, formerly  required  on  account  of  the  Common  Law 
{Gemeines  Recht),  has  not  been  reduced,  and  the  curators 
of  the  universities  have  never  led  either  the  professors  or 
the  students  to  believe,  that  a  part  of  the  lectures,  formerly 
necessary,  were  likely  to  be  dispensed  with.  Originally  it 
was  thought  advisable,  that,  in  each  university,  one  chair 
at  least  should  be  set  apart  for  the  Prussian  law,  and  a 
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considerable  prize  was  offered  for  the  beat  manual.  But 
even  this  was  subsequently  no  longer  required ;  and  up  to 
the  present  time  the  Prussian  law  has  not  been  taught  at 
the  university  of  Berlin.  The  established  examinations  are 
formed  upon  the  same  principle  ;  the  first,  on  the  entrance 
into  real  matters  of  business,  turning  exclusively  on  the 
common  law  :  the  next  period  is  set  apart  for  the  directly- 
practical  education  of  the  jurisconsults ;  and  the  two  fol- 
lowing examinations  are  the  first  that  have  the  Landrecht 
for  their  subject-matter ;  at  the  same  time,  however,  with- 
out excluding  the  common  law.  At  present,  therefore, 
juridical  education  is  considered  to  consist  of  two  halves ; 
the  first  half  (the  university)  including  only  the  learned 
groundwork,  the  second,  on  the  other  hand,  having  for  its 
object  the  knowledge  of  the  Landrecht,  the  knowledge  of 
the  Prussian  procediu^,  and  practical  skill/'* 

The  opinion  I  have  expressed  was  that  of  HaIe,Man8field,t 
and  others  (as  evinced  by  their  practice),  and  was  recom- 
mended by  Sir  William  Blackstone,  some  eighty  years  ago.^ 

Backed  by  such  authority,  I  think  I  may  conclude  that 
the  science  in  question,  if  taught  and  studied  skilfully  and 
effectually,  and  with  the  requisite  detail,  would  be  no  incon- 
siderable help  to  the  acquisition  of  English  Law. 

I  may  also  urge  the  utility  of  acquiring  the  talent  of 
seizing  or  divining  readily  the  principles  and  provisions 
(through  the  mist  of  a  strange  phraseology)  of  other  sys- 
tems of  law,  were  it  only  in  a  mere  practical  point  of  view : 

l^  With  a  view  to  practice,  or  to  the  administration  of 

*  Yon  Sarigny,  Benif,  etc.,  Hayward'd  TranslaiioD,  p.  165. 

f  "  Lord  Hale  often  said,  the  true  grounds  and  reasons  of  law  were  to 
wdl  delivered  in  the  (Roman)  Digests,  that  a  man  could  never  underttand 
Isw  as  a  science  so  well  as  by  seeking  it  there,  and  therefore  lameniad 
modi  that  it  was  so  little  studied  in  England.*' — Bmrmei*9  Zj/^,  p.  7. 

X  Blackstone  reoommeods  the  study  of  the  Law  of  Nature,  and  of  the 
Roman  Law,  in  connection  with  the  study  of  the  particular  grounds  of 
oitr  own.  By  Law  of  Nature,  etc.,  be  seems  to  mean  the  very  study  whidi 
I  am  now  commending. 
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justice  in  those  of  our  foreign  dependencies  wherein  foreign 
systems  of  law  more  or  less  obtain.  2^  With  a  view  to  the 
systems  of  law  founded  on  the  Roman  directly,  or  through 
the  Canon  or  the  Roman,  which  even  at  home  have  an  ap- 
plication to  certain  classes  of  objects.  3"^.  With  a  view  to 
questions  arising  incidentally,  even  in  the  Courts  which  ad- 
minister indigenous  law.  4^  With  a  view  to  the  questions 
in  the  way  of  appeal  coming  before  the  Privy  Council :  A 
Court  which  is  bound  to  decide  questions  arising  out  of 
numerous  systems,  without  the  possibility  of  judges  oi*  ad- 
vocates having  any  specific  knowledge  of  thefti :  an  evil  for 
which  a  familiarity  with  the  general  principles  of  law  on 
the  part  of  the  Court  and  advocates  is  the  only  conceivable 
palliative. 

For,  certainly,  a  man  familiar  with  such  principles,  as 
detached  from  any  particular  systems,  and  accustomed  to 
seize  analogies,  will  be  less  puzzled  with  Mahommedan  or 
Hindoo  institutions,  than  if  he  knew  them  only  in  concreto, 
as  they  are  in  his  own  system ;  nor  would  he  be  quite  so 
inclined  to  bend  every  Hindoo  institution  to  the  model  of 
his  own. 

And  (secondly)  without  some  familiarity  with  foreign 
systems,  no  lawyer  can  or  will  appreciate  accurately  the  de- 
fects or  merits  of  his  own. 

And  as  a  well-grounded  knowledge  of  the  science  whose 
uses  I  am  endeavouring  to  demonstrate,  would  facilitate  to 
the  student  the  acquisition  of  the  English  Law,  so  would  it 
enable  him  to  apprehend,  with  comparative  ease  and  rapidity, 
almost  any  of  the  foreign  systems  to  which  he  might  direct 
his  attention.  So  numerous,  as  I  have  said,  are  the  prin- 
ciples common  to  systems  of  law,  that  a  lawyer  who  has 
mastered  the  law  which  obtains  in  his  own  country,  has 
mastered  implicitly  most  of  the  substance  of  the  law  which 
obtains  in  any  other  community.  So  that  the  difficulty  with 
which  a  lawyer,  versed  in  the  law  of  his  own  country,  appre- 
hends the  law  of  another,  is  rather  the  result  of  differences 
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between  the  terms  of  the  systems,  than  of  substantial  or 
real  differences  between  their  maxims  and  rules. 

Now  the  obstacle  to  the  apprehension  of  foreign  systems 
which  is  opposed  by  tlieir  technical  language,  might  in  |)art 
be  obviated  or  lightened  to  the  student  of  General  Jurispru- 
dence,  if  the  science  were  expounded  to  him  competently,  in 
the  method  which  I  shall  endeavour  to  observe.  If  the  ex- 
position of  the  science  were  made  agreeably  to  that  method, 
it  would  explain  incidentally  the  leading  terms,  as  well  as 
the  leading  principles,  of  the  Roman  or  Civil  Law.  And 
if  the  student  were  possessed  of  those  terms,  and  were  also 
grounded  thoroughly  in  the  law  of  his  own  country,  he 
would  master  with  little  difBcidty  the  substance  of  the  Ro- 
man system,  and  of  any  of  the  modem  systems  which  are 
mainly  derivatives  from  the  Roman. 

It  has,  I  perceive,  been  maintained  by  some  able  and  dis- 
tinguished persons,  that  the  jurisdiction  of  the  Ecclesiastical 
Courts  ought  to  be  extended,  in  order  that  the  ecclesiastical 
bar  may  not  be  extinguished,  and  that  a  sufficient  supply 
of  Civilians  may  be  secured  to  the  country. 

The  importance  of  securing  the  existence  of  a  body  of 
lawyers,  with  a  somewhat  extensive  knowledge  of  the  Civil 
Law,  is  not  to  be  disputed.  Questions  arise  incidentally 
in  all  our  tribunals,  on  systems  of  foreign  law,  which  are 
mainly  founded  on  the  Civil.  The  law  obtaining  in  some 
of  our  colonies  is  principally  derived  from  the  same  origi- 
nal. And  questions  arising  directly  out  of  colonial  law,  are 
brought  before  the  Privy  Council  in  the  way  of  appeal. 
In  order  that  these  various  questions  may  be  justly  decided, 
and  in  order  that  the  law  of  these  colonies  may  be  duly 
administered,  the  existence  of  a  body  of  English  lawyers, 
with  a  somewhat  extensive  knowledge  of  the  Civil  Law,  is 
manifestly  requisite. 

But  I  think  it  will  be  questioned  by  all  who  are  versed 
in  the  Civil  Law,  whether  a  well-grounded  study  of  the 
principles  of  the  Law  of  England,  of  the  rationale  of  law 
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in  general,  and  of  the  leading  principles  and  terms  of  the 
Roman  system  itself,  be  not  a  surer  road  to  the  acquisition 
of  this  knowledge,  than  the  study  of  Ecclesiastical  Law,  or 
practice  at  the  ecclesiastical  bar. 

Before  I  proceed  further,  it  will  be  proper  that  I  should 
describe  what  is,  in  my  opinion,  the  education  necessary  to 
form  a  Lawyer. 

of  A  In  order  to  the  formation  of  a  theoretico-prac- 
tical  lawyer,  extensively  versed  in  law  as  a  science, 
and  in  the  sciences  related  to  law — such  a  man  as  were  alone 
capable  of  advancing  the  science,  and  of  conceiving  sound 
legislative  reforms — he  must  begin  early  to  attend  to  these 
studies,  and  must  be  satisfied  with  a  limited  attention  to 
other  sciences. 

The  languages  of  classical  antiquity  are  almost  indispen- 
sable  helps  to  all  sound  acquirements  in  Politics,  Jurispm- 
dence,  or  any  of  the  Moral  Sciences.  They  are  also  re- 
quisite for  the  formation  of  those  elevated  sentiments,  and 
that  rectitude  of  judgment  and  taste,  which  are  inseparably 
connected  with  them.  These  languages  may  be  acquired, 
and  in  fact  are  acquired,  when  well  acquired,  in  early  youth. 
But  with  regard  to  mathematics,  (except  in  as  far  as  the 
methods  of  investigation  and  proof  are  concerned,  and 
'  which  would  form  a  branch  of  a  well-conceived  course  of 

logic,)  I  cannot  see  why  men  intended  for  law,  or  for 

public  life,  should  study  them :  or  why  any  men  should 

I  study  them,  who  have  not  a  peculiar  vocation  to  them,  or 

>  to  some  science  or  art  in  which  they  are  extensively  applic- 

I  able.   To  all  other  men,  the  advantages  derivable  from  them, 

B»  a  gymnastic  to  the  mind,  might  be  derived  (at  least  in 
a  great  measure)  from  a  well-conceived  course  of  logic: 
into  which,  indeed,  so  much  of  mathematics  as  would  suf- 
fice to  give  those  advantages,  would  naturally  enter. 

Logic  is  a  necessary  preparation  to  the  study  of  the 
moral  sciences,  where  the  ambiguity  of  the  terms  (especially 
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that  which  consists  in  their  varying  extension),  the  number 
of  collective  names  (apt  to  be  confounded  with  existences), 
and  the  elliptical  form  in  which  the  reasoning  is  expressed, 
render  a  previous  familiarity  with  the  nature  of  terms  and 
the  process  of  reasoning  absolutely  necessary.  In  pure  ma- 
thematics, and  in  the  sciences  to  which  these  are  largely 
applied,  a  previous  acquaintance  with  the  nature  of  induc- 
tion, generalization  and  reasoning  may  not  be  so  necessary ; 
because  the  terms  are  definite,  the  premisses  few  and  for- 
mally introduced,  and  the  consequences  deduced  at  length. 
But  to  those  who  have  not  time  to  discipline  their  minds  by 
this  most  perfect  exemplification  of  these  processes,  a  pre- 
vious acquaintance  with  logic  is  absolutely  necessary.  In- 
deed, considering  the  sort  of  difficulties  which  beset  moral 
disquisitions,  logic  is  a  better  preparation  than  the  mathe- 
matics or  the  physical  sciences ;  which  are  not  the  theory  of 
these  mental  processes,  but  merely  exemplifications  of  them. 
With  regard  to  lawyers  in  particular,  it  may  be  remarked, 
that  the  study  of  the  rationale  of  law  is  as  well  (or 
nearly  as  well)  fitted  as  that  of  mathematics,  to  exercise 
the  mind  to  the  mere  process  of  deduction  from  given  hypo- 
theses. This  was  the  opinion  of  Leibnitz :  no  mean  judge 
of  the  relative  values  of  the  two  sciences,  in  this  respect. 
Speaking  of  the  Roman  Lawyers,  he  says,  "  Digcstorum 
opus  (vel  potius  auctorum,  unde  excerpta  sunt,  labores)  ad- 
miror ;  nee  quidquam  vidi,  sive  rationum  acumen,  sive  di- 
cendi  nervos  spectes,  quod  magis  accedat  ad  Mathemati- 
oorum  laudem.  Mira  est  vis  consequentiarum,  certatque 
ponderi  subtilitas."* 

*  Leibnitz,  Epist.  ad  Restnenim.  And  Again,  in  the  same  epistle  ;  "Dixi 
Meptus,  post  scripta  Geometranim,  nihil  extarr,  quod  Ti  ac  subtilitate  com 
Bomanonim  jurisconsultoruni  scriptis  oompanih  possit,  tantum  nerri  ineti, 
tantum  profunditatis. .  .  .  Nee  uspiam  juris  naturalis  pnedaie  exculti  ube- 
liora  Tettigia  deprehendas.  Et  ubi  ab  eo  reoessum  est,  sive  ob  fonnulaniiii 
dactus,  sire  ex  m^joniin  traditis,  sire  ob  leges  noras,  ipse  eomequeotic  ex 
BOfS  hjpoiheai  aeternb  rectc  rationis  dictaminibus  addiia,  mirabili  ingenio, 
nee  minore  firmitate  diducuntur.  Nee  tarn  aspe  a  ralioiie  abUiir  quain 
▼nlgo  videtur." 


870  ON   THE   STUDY   OP 

And  with  regard  to  an  accurate  and  a  ready  perception  of 
analogies,  and  the  process  of  inference  founded  on  analogy 
("  argumentatio  per  analogiam/'  or  "  analogica") — the  basis 
of  all  just  inferences  with  regard  to  mere  matter  of  fact 
and  existence, — the  study  of  law  (if  rationally  pursued)  is,  I 
should  think,  better  than  that  of  mathematics,  or  of  any  of 
the  physical  sciences  in  which  mathematics  are  extensively 
applicable.  For  example,  the  process  of  analogical  inference 
in  the  application  of  law :  the  process  of  analogical  conse- 
quence from  existing  law,  by  which  much  of  law  is  built 
out :  analogical  inferences  with  reference  to  the  considera* 
tion  of  expediency  on  which  it  is  built :  the  principles  of 
judicial  evidence,  with  the  judgments  formed  upon  evidence 
in  the  course  of  practice :  all  these  show  that  no  study  can 
so  form  the  mind  to  reason  justly  and  readily  from  analogy 
as  that  of  law.  And,  accordingly,  it  is  matter  of  common 
remark,  that  lawyers  are  the  best  judges  of  evidence  with 
regard  to  matter  of  fact  or  existence. 

And  even  admitting  that,  as  a  gymnastic,  mathematics 
may  be  somewhat  superior  to  law,  still  it  is  better  that 
lawyers,  and  young  men  destined  for  public  life,  should  not 
affect  to  know  them  extensively  ;  but  (having  acquired  the 
classics,  and  gone  through  a  course  of  logic,)  should,  as  early 
as  possible,  bend  their  attention,  strenuously  and  almost 
exclusively,  to  General  Jurisprudence,  Legislation,  and  all 
the  sciences  related  to  these,  which  tend  more  directly  to 
fit  them  for  their  profession,  or  for  practical  politics. 

By  the  former,  they  are  merely  exercising  (with  reference 
to  their  callings)  the  mental  powers.  By  the  latter,  they 
are  at  once  exercising  the  mental  powers,  and  making  the 
very  acquisitions  without  which  they  are  not  adequately 
fitted  to  exercise  their  callings.  If  I  want  to  go  to  York 
on  foot,  I  may  acquire  the  swiftness  and  endurance  which 
would  help  me  to  my  goal,  by  preparatory  walks  on  the 
road  to  Exeter.  But  by  setting  out  at  the  commencement 
for  York,  I  am  at  once  acquiring  swiftness  and  endurance. 
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And  here  I  must  add  that,  in  order  to  enable  JeoeMity 

.  for  •  Lav 

young  men  preparing  for  the  profession,  to  lay  Faevity. 
a  solid  basis  for  the  acquisition  (in  the  office  of  a  practi- 
tioner) of  practical  skill,  and  for  subsequent  successful 
practice,  an  institution,  like  the  Law  Faculty  in  the  best  of 
tlie  foreign  universities,  seems  to  be  requisite :  an  institu- 
tion in  which  the  general  principles  of  jurisprudence  and 
legislation  (the  two  including  ethics  generally),  international 
laWy  the  history  of  the  English  law  (with  outlines  of  the 
Roman,  Canon,  and  Feudal,  as  its  three  principal  sources), 
and  the  actual  English  law  (as  divided  into  fit  compart- 
ments), might  be  taught  by  competent  instnictors. 

In  such  a  school,  young  men,  not  intending  to  practise, 
bat  destined  for  public  life,  ('ad  res  gerendas  nati,')  might 
find  instruction  in  the  sciences  which  are  requisite  to  legis* 
Jators.  Young  men  intended  for  administration  (other  than 
that  of  justice)  would  attend  the  law  faculty ;  as,  on  the 
other  hand,  the  men  intended  for  law  would  attend  the 
courses  on  the  various  political  sciences,  such  as  political  eco- 
nomy, etc.  For  however  great  may  be  the  utility  of  the  study 
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and  making  a  progress  (during  the  acquisition)  to  the  point 
which  I  am  specially  aiming  to  reach. 

These  remarks  will  not  apply  to  men  who  arc  gifted  with 
such  velocity  and  such  reach  of  apprehension,  that  they 
may  aim  safely  at  universality.  They  merely  apply  to  men 
whose  acquisitions  are  got  by  laborious  attention  :  the  only 
way  in  which,  to  my  apprehension,  they  are  to  be  got.  These 
roust  content  themselves  with  moderate  acquisitions,  out  of 
the  domain  of  the  sciences  bearing  directly  on  their  callings 
(enough  to  prevent  bigotry),  and  must  begin  early  to  master 
those  sciences.  I  am  sorry  it  is  sq.  For  nothing  would 
give  me  greater  pleasure  than  extensive  knowledge;  espe-  \ 

cially  of  the  strict  sciences.  But  (speaking  generally)  he 
who  would  know  anything  well,  must  resolve  to  be  ignorant 
of  many  things. 
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of  General  Jiirisprudence  to  lawyers  generally ;  however  ab- 
solute  its  necessity  to  lawyers  entrusted  with  the  business 
of  Codification,  its  importance  to  men  who  are  destined  to 
take  a  part  in  the  public  business  of  the  country  is  scarcely 
inferior. 

It  is  extremely  important  that  a  large  portion  of  the 
aristocracy,  whose  station  and  talents  destine  them  to  the 
patrician  profession  of  practical  politics,  should  at  least  be 
imbued  with  the  generalia  of  law,  and  with  sound  views  of 
legislation ;  should,  so  far  as  possible,  descend  into  the  de- 
tail,  and  even  pass  some  years  in  practice. 

If  the  houses  of  parliament  abounded  with  laymen  thus 
accomplished,  the  demand  for  legal  reform  would  be  more 
discriminating,  and  also  more  imperative ;  much  bad  and 
crude  legislation  would  be  avoided ; — opposition  to  plausible 
projects  not  coming  from  a  suspected  quarter.  This,  in  the 
innovating  age  before  us,  is  no  small  matter.  And  though 
lawyers,  fully  acquainted  with  system,  alone  are  good  legis- 
lators, they  need  perhaps  a  check  on  professional  prejudices^ 
and  even  on  sinister  interests. 

But  such  a  check  (and  such  an  encouragement  to  good 
lawyers)  would  be  found  in  a  public  of  laymen  versed  in 
principles  of  law,  and  not  in  men  ignorant  of  detail  and 
practice. 

It  appears  to  nie  that  London  possesses  peculiar  advan- 
tages  for  such  a  Law  Faculty.  The  instructors,  even  if  not 
practising  lawyers,  would  teach  under  the  eye  and  control 
of  practitioners  :  and  hence  would  avoid  many  of  the  errors 
into  which  the  German  teachers  of  law,  excellent  as  they 
are,  naturally  fall,  in  consequence  of  their  not  coming  suffi- 
ciently into  collision  with  practical  men.  The  realities  with 
which  such  men  have  to  deal  are  the  best-  correctives  of 
any  tendency  to  antiquarian  trifling  or  wild  philosophy,  to 
which  men  of  science  might  be  prone.  In  England,  theory 
would  be  moulded  to  practice. 
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Besides  the  direct  advantages  of  such  an  institution 
many  incidental'ones  would  arise. 

In  the  first  place ;  A  juridical  literature  worthy  of  the 
English  bar. 

Good  legal  treatises  (and  especially  the  most  important  of 
any,  a  good  institutional  treatise,  philosophical,  historical,  and 
dogmatical,  on  the  whole  of  the  English  law)  can  only  be 
provided  by  men,  or  by  combinations  of  men,  thoroughly 
grounded  and  extensively  and  accurately  read.  Such  books 
might  be  produced  by  a  body  of  men  conversant  (from  the 
duties  of  their  office)  with  the  subjects,  but  can  hardly  be 
expected  from  the  men  who  now  usually  make  them :  vis. 
not  lawyers  of  extensive  knowledge,  (whose  practical  avoca- 
tions  leave  them  no  leisure  for  the  purpose,  although  gene- 
rally they  are  the  only  men  fit  for  the  task,)  but  young  men, 
seeking  notice,  and  who  often  want  the  knowledge  they 
affect  to  impart. 

Such  men  as  I  assume  a  law  faculty  to  consist  of, 
being  accustomed  to  exposition,  would  also  produce  well- 
constructed  and  well- written  books,  as  well  as  lK)oks  con- 
taining the  requisite  information.  Excellent  books  are 
produced  by  German  Professors,  in  spite  of  their  secluded 
habits;  many  of  them  being  the  guides  of  practitioners,  or 
in  great  esteem  with  them  {e.  g.  those  of  Professor  Thibaut). 
In  England,  better  might  be  expected,  for  the  reason  al- 
ready assigned :  viz.  the  constant  view  to  practice  forced 
upon  writers  by  constant  collision  with  practical  men. 

Secondly ;  Another  effect  of  the  establishment  of  a  Law 
Faculty  would  be,  the  advancement  of  law  and  legislation  as 
sciences,  by  a  body  of  men  specially  devoted  to  teaching 
them  as  sciences ;  and  able  to  offer  useful  suggestions  for 
the  improvement  (in  the  way  of  systematizing  or  legislating) 
of  actual  law.  For  though  enlightened  practical  lawyers 
are  the  bes(  legislators,  they  are  not  perhaps  so  good  ori- 
ginators (from  want  of  leisure  for  abstraction)  as  such  a 
body  as  I  have  imagined.     And  the  exertions  of  such  men, 
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either  for  the  advancement  of  Jurisprudence  and  Legisla- 
tion as  sciences,  or  in  the  way  of  suggesting  reforms  in  the 
existing  law,  might  be  expected  to  partake  of  the  good  sense 
and  sobriety  to  which  the  presence  and  castigation  of  prac- 
titioners would  naturally  form  them. 

How  far  such  an  institution  were  practicable,  I  have  not 
the  means  of  determining. 

There  would  be  one  difficulty  (at  first) ;  that  of  getting 
a  sufficient  number  of  teachers  competent  to  prove  the 
utility  of  learning  the  sciences  taught  by  them :  masters  of 
their  respective  sciences  (so  far  as  long  and  assiduous  study 
could  make  them  so) ;  and,  moreover,  masters  in  the  diffi- 
cult art  of  perspicuous,  discreet,  and  interesting  exposition ; 
an  art  very  difiercnt  from  that  of  oratory,  either  in  Parlia- 
ment or  at  the  Bar.  Perhaps  there  is  not  in  England  a 
single  man  approaching  the  ideal  of  a  good  teacher  of  any 
of  these  sciences.  But  this  difficulty  would  be  obviated,  in 
a  few  years,  by  the  demand  for  such  teachers ;  as  it  has 
been  in  countries  in  which  similar  institutions  have  been 
founded  by  the  governments. 

Another  difficulty  is,  the  general  indifference,  in  this 
country,  about  such  institutions,  and  the  general  incredu- 
lity as  to  their  utiUty.  But  this  indifference  and  incre- 
dulity are  happily  giving  way  (however  slowly) ;  and  I  am 
convinced  that  the  importance  of  such  institutions,  with 
reference  to  the  influence  and  honour  of  the  legal  profes- 
sion, and  to  the  good  of  the  country  (so  much  depending 
on  the  character  of  that  profession)  will,  before  many  years 
are  over,  be  generally  felt  and  acknowledged.* 

Encouraging  symptoms  have  already  appeared ;  and  there 
is  reason  to  hope  from  these  beginnings,  however  feeble, 
that  the  government  of  the  country  or  that  the  Inns  of  Court 
will  ultimately  provide  for  law  students,  and  for  young  men 
destined  to  public  life,  the  requisite  means  of  an  education 
fitting  them  for  their  high  and  important  vocations. 

•  Written  in  the  vear  1884. 
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Having  tried  to  state  or  suggest  the  subjects  of  the  sci- 
ence of  General  Jurisprudence,  with  the  manner  in  which 
those  subjects  ought  to  be  expounded  and  exemplified  ;  and 
having  tried  to  demonstrate  the  uses  which  the  study  of 
the  science  might  produce ;  I  would  briefly  remark,  that 
those  uses  are  such  as  might  result  from  the  study,  if  the 
science  were  acquired  by  students  of  law,  (professional  or  in- 
tended for  public  life,)  with  the  requisite  fulness  and  preci- 
sion. But  from  mere  attendance  on  a  Course  of  Lectures, 
(however  completely  and  correctly  conceived,  and  however 
clearly  expressed,)  the  science  could  not  be  acquired  with 
that  requisite  fulness  and  precision.  It  could  not  be  so 
acquired,  though  the  lecturer  brought  to  the  task  (he  ex- 
tensive and  exact  knowledge,  the '  powers  of  adequate  and 
orderly  conception,  and  the  rare  talent  of  clear  expoaition 
and  apt  illustration,  which  the  successful  performance  of 
the  task  requires.  For  he  could  only  explain  adequately, 
or  with  an  approach  to  adequacy,  some  certain  parts  in  the 
whole  series ;  filling  up  the  gaps  with  mere  indications  of 
the  necessary,  but  necessarily  omitted  links. 
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Pirobiaiaity  Owing  to  the  growing  bulk  and  intricacy 
•ttompto  at  of  the  English  Law  (a  bulk  and  intricacy  which 
must  go  on  increasing)  it  is  most  probable,  nay 
it  is  almost  certain,  that  before  many  years  shall  have 
elapsed,  attempts  will  be  made  to  systematize  it,  to  sim- 
plify its  structure,  to  reduce  its  bulk,  and  so  to  render 
it  more  accessible.  Partially,  such  attempts  have  already 
been  made,  and  are  actually  in  project.  And  owing  to 
the  rapidity  with  which  the  accumulation  of  law  goes  on, 
to  the  incompatibility  of  many  of  its  provisions  with  the 
changed  circumstances  of  society,  and  to  the  turn  for 
legal  reform  which  public  opinion  is  taking,  it  is  most  pro- 
bable,  nay  it  is  almost  certain,  that  the  necessity  for  such 
changes  will  in  a  few  years  be  felt  or  imagined,  and  that 
such  changes  will  be  attempted,  skilfully  or  unskilfully.  Of 
the  expediency  or  inexpediency  of  such  changes  I  presume 
not  to  give  an  opinion.  I  merely  affirm  that  changes  of  the 
sort  are  in  progress,  and  that  greater  changes  of  the  same 
sort  are  to  be  hoped  or  feared. 

Now  whether  such  changes  shall  increase  or  diminish  the 
evil,  will  depend  upon  the  quality  and  the  degree  of  the 
skill  which  shall  be  brought  to  the  task.  It  will  depend  upon 
the  number  of  competent  workmen  who  can  be  brought  to 
it.  I  shall  therefore  attempt  to  show  what  are  the  attain- 
ments requisite  for  such  an  undertaking. 
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First :  with  reference  to  the  techoical  process 
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of  reconstmcting  the  law,  so  as  to  reduce  its  ■iiiniii|iKAMi 
bulk  and  to  simplify  its  mechanism,  it  is  clear  *  ^  — ^ 
that  none  but  lawyers  can  be  competent  to  it; 
that  none  but  lawyers  intimately  acquainted  with  the  system 
to  be  operated  upon,  can  ever  produce  it  with  effect. 

But  a  mere  acquaintance  with  the  actual  detail  of  the 
system,  however  extensive  and  accurate,  will  not  suffice. 
It  is  necessary  that  those  who  are  called  to  the  task  should 
possess  that  mastery  of  the  system  considered  as  an  orga- 
nic whole,  which  is  the  distinguishing  characteristic  of  the 
consummate  lawyer.  It  is  pre-eminently  necessary  that 
they  should  possess  clear  and  precise  and  ever-present  con- 
ceptions of  the  fundamental  principles  and  distinctions,  and 
of  the  import  of  the  leading  expressions :  That  they  should 
have  constantly  before  their  mind  a  map  of  the  law  as  a 
whole;  enabling  it  to  subordinate  the  less  general  under 
the  more  general ;  to  perceive  the  relations  of  the  parts  to 
one  another ;  and  thus  to  travel  from  general  to  particular 
and  particular  to  general,  and  from  a  part  to  its  relations 
to  other  parts,  with  readiness  and  ease :  to  subsume  the 
particular  under  the  general,  and  to  analyse  and  translate 
the  general  into  the  particulars  that  it  contains. 

Nor  can  it  be  said  that  this  talent  is  a  mere  idea.  It 
has  been  possessed  by  the  consummate  lawyers  of  every  age 
and  nation.  It  was  possessed  by  the  Roman  lawyers,  and 
18  indeed  their  pre-eminent  merit.  Each  seems  to  be  pos- 
sessed of  the  whole  of  the  science ;  each  seems  to  be  capable 
of  applying  its  principles  with  equal  justness  and  certainty. 
Insomuch,  that  the  Roman  law,  as  formed  by  them,  and  as 
contained  in  the  excerpts  from  the  writings  of  which  the 
Pandects  constitute  a  part,  though  formed  by  the  several 
labours  of  several  men  through  a  long  series  of  ages,  has 
all  the  coherence  which  commonly  belongs  to  the  work  of 
one  master  mind. 

It  was  possessed  by  Coke  and  Hale,  between  the  former 
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of  whom  and  the  Roman  lawyers  the  resemblance  is  striking. 
Though  a  chaos  in  form,  the  coherence  of  his  mastery  of 
the  rules  is  complete. 

Without  the  talent  which  I  have  endeavoured  to  describe, 
every  attempt  to  systematize  the  law  must,  in  my  opinion, 
be  abortive,  or,  at  least,  will  fall  short  of  the  intended  mark« 
All  depends  upon  firm  intention ;  upon  an  accurate  con- 
ception of  the  leading  principles  and  distinctions,  of  the 
subordination  of  the  detail  under  those  leading  principles, 
and  of  the  relations  of  those  leading  principles  to  one  an- 
other. If  these  be  accurately  conceived,  the  faults  in  detail 
are  easily  corrected.  If  these  be  conceived  confusedly,  the 
faults  are  incurable.* 

It  is  moreover  requisite  that  a  considerable  number  of 
men  qualified  as  I  have  described  should  exist.  For  a 
Code  cannot  be  the  work  of  any  one  single  mind.  And 
if  the  work  of  several,  it  would  be  incoherent,  though 
wrought  out  on  a  consistent  plan,  if  not  wrought  out  by 
men,  each  master  of  the  system  as  an  organic  whole,  and 
capable  of  working  it  out  in  detail  consecutively.  With 
such  men,  codification  would  doubtless  be  not  only  possible, 
but  expedient;  as  is  admitted  by  Von  Savigny  and  by  others 
of  its  bitterest  opponents.  And  that  the  existence  of  sodi 
a  number  is  not  impossible,  is  shown  by  the  Pandects. 

The  only  men  to  originate  and  accomplish,  or  to  guide 
and  accomplish,  legislative  innovations,  are  enlightened  prac- 
tical lawyers:  combining  all  that  philosophy  can  yidd, 
with  all  the  indispensable  supplements  of  philosophy 
which  nothing  but  practice  can  impart.  And  this  appears 
to  be  the  meaning  of  Lord  Bacon,  though  he  mentions 
"viri  civiles."t     With  the  practical  conclusion  which  he 

*  **  Proderit  autem  hi^us,  quod  nunc  molior,  consideratio  ad  demcndum 
apod  juri  dediios  oontemtum  philosophise,  si  videant,  plurima  sui  juris 
loca  sine  hujos  doctii  inextricabilem  labyrinthum  fore." — LMmiU,  EpkL 
md  Keiinerum, 

t  **  Qui  de  legibiis  •cripaerant,  omnes,  vel  tanqnam  philoeophi,  yfk  tan- 
quam  jurisoonsulti,  ai^s^imentiini   ilhid  (ractnvcniiit.     Atque  phfloaopU 
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deduces  from  this  truth,  I  cannot  agree.  He  seems  to  think 

that  ''viri  civiles''  (meaning  apparently  public  men,   or 

practical  politicians)  are  the  only  fit  legislators.     No  men 

less  fit.    And  it  is  evident  that  the  talents  and  acquirements 

which  he  supposes  in  such  men  (and  for  which  he  supposes 

them  eminently  called  to  the  **  heroical  work"  of  legislation)  | 

are  such  as  can  only  be  found  in  enlightened  practical  law-  i 

yers :  men  who  combine  with  an  intimate  knowledge  of  the  i 

existing  system  of  law,  a  power  and  a  liberal  readiness  to 

appreciate  its  merits  and  defects. 

With  regard  to  partial  systematization,  it  is  ^^q^^ 
still  more  necessary  that  it  should  be  done  by  *^"2!?*'*? 

'f  *f     vToufht  out 

men  thus  qualified.  ooooepri*. 

Unless  projectors  are  insane,  every  process  of  p^mi. 
Codification  is  wrought  out  on  a  preconceived  and  pre- 
viously stated  plan  of  the  whole  system  to  be  wrought  upon. 
Though,  therefore,  the  workers  be  not  qualified  previously  in 
the  manner  I  have  described,  the  authors  of  the  plan  itself 
have,  by  the  preparation  of  it,  disciplined  themselves  to  the 
task  in  some  degree.  And  those  who  execute  the  plan  in  de- 
tail have  someting  of  a  guide  in  the  plan  itself.  But  in  the 
case  of  bit-by-bit  codification,  the  workmen  have  no  plan 
before  them  of  the  whole  law.  And,  unless  by  previous 
discipline,  they  have  mastered  the  law  to  be  operated  upon 
as  an  organic  whole,  they  are  working  on  a  part  inextric- 
ably connected  with  the  rest  of  the  whole,  without  any  per- 
ceptions of  its  relations  to  that  unexplored,  or  at  least  un- 
determined, residue. 

proponunt  miilta,  dictu  pulchra,  setl  ab  usu  remota.  Juriscoiisuiti  autem, 
tme  quisque  pntrise  leguni,  vel  etiam  Romanaruiii,  aut  Pontificianim,  pla- 
dtis  obnoxii  et  addicti,  judido  sinoero  non  utuntur,  sed  tanquam  e  vincii- 
lis  aennOGiiiantur.  Certe  cognitio  uta  ad  Tiros  dvilcs  proprie  spectat^;  qui 
optime  norunt,  quid  ferat  socictas  humana,  quid  salus  populi,  quid  cquitas 
naturalis,  quid  geiitiuin  mores,  quid  reruinpublicarum  forai»  diverse : 
ideoqae  possint  dc  legibus,  ex  principiis  et  pneceptis,  tain  apquitatis  natu- 
ralis, quam  politioes,  deoemcre." — Bacom,  Dc  AfigmmUi9  SdeiiUmniw^  Fr^ 
/met  (o  the  Ik  Jhttiibtu  /nrii,  lib.  viiL  chap.  iii. 
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It  seems  to  uie  that  oodification  carried  on  in  this  man- 
ner,  (and  which,  I  know  not  why,  has  gotten  to  itself  the 
honourable  name  of  practical,)  is  far  more  rash  tlian  any 
conceivable  scheme  of  all-comprehensive  codification ;  and 
is  much  more  likely  to  engender  the  confusion  which,  it  is 
commonly  supposed,  all-comprehensive  codification  must 
produce. 

But  the  talents  and  knowledge  requisite  for  such  a  task 
cannot  be  acquired  by  a  merely  empirical  study  of  our  own 
particular  system,  and  by  the  mere  habit  of  applying  its 
rules  to  particular  cases  in  the  course  of  practice.  It  can 
only  be  acquired  by  scientific  study ;  and  the  study  which 
I  am  trying  to  commend,  is  of  all  others  the  best,  with  a 
view  to  the  acquirement  of  it. 

The  study  of  General  Jurisprudence  (as  shown  above) 
has  a  tendency  to  form  men  qualified  with  the  very  takot 
which  is  most  requisite  for  systematisation  (or  simplificatioD), 
which  is  the  great  condition  ''  sine  qua  non ''  of  codification ; 
and  the  want  of  which  (as  is  admitted  by  the  ablest  of  the 
opponents  of  codification)  is  the  great  diflSculty  in  the  way 
of  it.  It  tends  to  fix  in  the  mind  a  map  of  the  law;  so 
that  all  its  acquisitions  made  empirically  in  the  course  of 
practice,  take  their  appropriate  places  in  a  well-conceived 
system ;  instead  of  forming  a  chaotic  aggregate  of  several 
unconnected  and  merely  arbitrary  rules.  It  tends  to  pro- 
duce the  faculty  of  perceiving  at  a  glance  the  dependencies 
of  the  parts  of  his  system,  which,  as  I  have  said,  is  the  pe- 
culiar and  striking  characteristic  of  the  great  and  consum- 
mate lawyer. 

Undoubtedly,  a  sufficiently  accurate  knowledge  of  detail 
can  only  be  acquired  by  practice  founded  on  previous  study. 
But  there  is  a  wide  difibrence  between  the  practical  tact  which 
suffices  for  the  mere  application  of  rules  to  practice,  or  for 
the  discovery  of  rules  applicable  to  the  given  case,  and  the 
adequate  and  clear  perception  of  the  legal  system  as  a  whole, 
and  of  the  relations  of  its  parts,  which  is  necessary  to  the 


AND   LAW   REFORM.  381 

l^islator :  to  him  who  is  concerned,  not  with  the  mere  ap- 
plication of  rules,  but  with  the  reconstruction  of  such  rules, 
their  expression  and  arrangement,  and  with  the  numerous 
consequences  with  which  any  proposed  innovation  may  be 
pregnant. 

The  very  bulk  of  the  system  is  an  additional  reason  for  a 
thoroughly  systematic  knowledge  of  it.  Not  only  is  an  in- 
timate  acquaintance  necessary  with  its  rules  as  taken  seve- 
rally, but  a  perception  of  their  relations  to  one  another, — ^a 
map  ever  present  to  the  mental  eye,  in  which  the  depen- 
dencies of  the  parts,  the  apt  place  for  every  particular,  and 
the  consequence  of  the  alteration  of  any  on  any  of  the  rest, 
may  be  traced  with  certainty. 

Mere  theorists  are  apt  to  stick  in  barren  generalities,  or 
to  take  no  correct  measure  of  what  is  practicable  under  ex- 
isting circumstances.  Mere  practitioners  (however  able  as 
such)  are  not  capable  of  subordinating  details  to  generalities 
and  of  perceiving  the  extent  of  such  generalities ;  and  more- 
over, are  incapable  (from  want  of  any  standard  of  compari- 
son) of  appreciating  the  defects  of  their  own  system,  and 
unwilling  to  amend  them. 

Theory  and  Practice  are  generally  supposed  to  be  incom- 
patible. Though  this  is  a  gross  error,  there  are  doubtless 
some  men  to  whom  theory  is  more  particularly  useful; 
while  there  are  others  who,  in  the  present  state  of  opinion, 
would  do  well  to  avoid  it.  It  may  be  feared  that  those 
who  are  not  accustomed  to  abstract,  may  form  hasty  and 
ill-founded  theories  ;  and  that  those  who  have  learned 
the  principles  of  law  in  a  general  or  abstract  form,  may 
only  be  perplexed  by  them  when  they  come  to  the  details 
of  a  positive  system.  Theory  is  a  systematical  statement 
of  rules  or  propositions.  Practice, — the  application  of  any 
of  these  rules  or  propositions.  Theory  of  what  is,  and 
theory  of  what  ou^it  to  be,  are  perpetually  confounded. 
Hence  it  is  customary  to  oppose  practice  to  all  theory ;  be- 
cause in  many  cases,  theories  of  what  o^jfkt  fo  be  are  erro- 
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neous ; — are  not  foanded  upon  accurate  observation ;  upon 
the  accurate  observations  which  the  practitioner  has  the 
opportunity  of  making.  Tidd's  work  is  as  much  a  theory 
of  wliat  is,  as  anything  that  ever  bore  the  name. 

i*Kw^»<»  Secondly,  in  respect  of  Leg^islation. 
«oiM4iii]bed  Innovations  on  the  substance  of  existing  hiw, 
iMwjm.  can  only  be  accomplished  by  lawyers, — whoever 
may  conceive  and  suggest  them.  For  every  innovation  on 
substance  imports  an  innovation  on  form,  though  changes 
in  the  form  are  not,  of  necessity,  changes  in  the  substance. 
In  respect,  therefore,  of  changes  in  substance,  in  so  far  as 
they  import  corresponding  changes  in  form  and  mechanism, 
all  that  I  have  said  about  total  or  partial  codification  or 
simplification,  in  the  way  of  extirpation  and  substitution,  is 
fully  applicable. 

With  a  view  even  to  changes  in  substance,  they  ought  to 
originate  with  lawyers  intimately  acquainted  with  the  sys- 
tem to  be  wrought  upon.  Or,  though  others  may  suggest 
them,  they  ought  to  be  submitted  to  the  judgment  of  audi 
lawyers  before  they  are  executed.  None  but  they  can  de- 
termine how  far  such  changes  (though  consonant  to  sound 
general  principles  of  legislation)  would  accord  with  the  ac- 
tual circumstances  in  which  the  country  is  placed.  Not  to 
mention,  that  the  end  of  many  innovations  is,  in  truth,  often 
accomplished  by  existing  law,  or  might  be  accomplished  by 
some  slight  modification  of  it.* 

But  in  order  that  even  lawyers  may  be  fitted  for  guiding 
l^slation,  it  is  necessary  that  they  should  be  lawyers  who 
not  only  possess  the  indispensable  requisite  of  familiar  ac- ' 
quaintance  with  the  actual  system,  and  with  the  actual  po- 
sition of  the  country,  but  who  also  are  acquainted  with  the 
science  of  legislation ;  therefore,  with  general  jurisprudence 
(including  comparative  jurisprudence)  as  an  integral  por- 
tion of  legislation ;  and  with  all  those  sciences  (such  as 

*  Utility,  in  this  respect,  of  the  Court  of  CasMtion. 
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political  economy)  from  which  the  science  of  legislation, 
considered  as  the  science  of  law  as  it  should  be,  is  in  great 
measure  derived. 

Without  these  studies,  they  cannot  and  will  not  appre- 
ciate impartially  and  justly,  the  merits  and  demerits  of  the 
existing  law,  the  wants  of  the  country,  the  expediency  or  in- 
expediency of  proposed  innovations.  Without  them,  they 
will  evince  the  **  morosa  morum  retentio."  They  will  not 
evince  the  candid  readiness  to  admit  the  faults  of  the  ex- 
isting system,  and  to  lend  their  aid  to  amend  them,  which 
is  necessary  to  make  them  looked  up  to  by  the  public  as 
the  guides  of  legislation :  a  position  which,  with  this  readi- 
ness, (so  indispensable  to  their  guidance  in  all  successful 
legislation,)  they  infallibly  would  attain :  a  position  most 
honourable  to  the  profession,  and  lending  a  dignity  to  all 
its  members :  a  position  which,  with  a  view  to  the  public 
good,  it  is  necessary  they  should  attain.  It  is  not  in  the 
power  of  the  profession  to  prevent  a  change,  but  it  is  in 
their  power  to  take  the  lead  and  to  determine  the  course  of 
the  inevitable  movement :  to  discredit  and  crush  (with  the 
weight  of  influence  founded  on  reason  and  public  spirit) 
crude  and  mischievous  innovations  ;  to  suggest  useful  inno- 
vations, and  to  carry  useful  innovations  suggested  by  others 
into  successful  execution. 

Sound  legislative  reforms  (or  sound  innovations  on  the 
substance  of  the  existing  law)  are  not  to  be  expected 
from  the  undisciplined  sagacity  of  mere  laymen :  men  who 
are  neither  acquainted,  on  the  one  hand,  with  the  detail  of 
the  existing  system,  nor,  on  the  other,  with  the  general 
principles  of  law,  with  the  science  of  legislation  and  with 
the  sciences  related  to  it :  though  suggestions  from  such 
men  may  be  valuable.  Nor  can  they  be  expected  either 
from  men  who  have  acquired  by  mere  solitary  study  such 
general  principles,  or  from  lawyers,  however  extensively 
acquainted  with  their  own  system,  who  have  not  qualified 
themselves  in  the  manner  described. 
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As  is  well  remarked  by  Lord  Bacon  with  r^rd  to  these 
two  last-mentioned  classes  of  men,  in  the  passage  just  re- 
ferred to  in  the  ''  De  Augmentis/'  mere  speculators  on  law, 
however  good  their  general  principles,  h^e  no  adequate 
knowledge  of  the  actual  system,  or  of  the  circumstances 
modifying  the  application  of  such  principles,  and  whidi 
must  be  duly  appreciated  before  they  can  be  applied  in 
practice ;  whilst  merely  practical  lawyers,  though  never  so 
accurately  acquainted  with  the  actual  system,  and  with  mo- 
difying circumstances,  are  so  fettered  by  prejudices  in  fa- 
vour of  existing  institutions,  that  they  will  not  and  cannot 
perceive  and  admit  the  expediency  and  necessity  for  the 
changes,  which  inevitable  changes  in  the  conditions  of  so- 
ciety are  forcing  upon  them. 

Thus,  it  appears  clearly  from  the  history  of  the  English 
Law  that  the  Equity  of  the  Chancellors  sprang,  chiefly, 
from  the  illiberal  adherence  of  the  Common  Law  Gonrts 
to  the  defects  of  the  law  which  they  administered  and  of 
the  procedure  by  which  they  enforced  it.  If  they  had  suc- 
cessively adjusted  their  law  and  procedure  to  the  successive 
demands  for  innovation  which  time  incessantly  engendered, 
the  extraordinary  jurisdiction  of  the  Chancellors  would  have 
had  no  plausible  ground ;  and  the  necessary  and  eternal 
distinction  between  strict  Law  and  Equity  would  probably 
have  been  unknown  to  the  law  of  the  English  nation,  as  well 
as  to  most  of  the  systems  obtaining  in  other  communities. 

Some  enterprising  judges  in  modern  times  have  endea- 
voured, with  more  or  less  of  success,  to  get  to  their  own 
tribunals  matters  which  Chancery  had  engrossed:  [B.y.^ 
Lord  Mansfield,  and  even  that  stickler  for  things  ancient. 
Lord  Kenyon.*]  But  whether  it  were  expedient  to  alter 
in  this  patchwork  manner,  now  that  the  arbitrary  line  has 
been  drawn,  may  be  questioned. 


*  Bead  o.  Brookman ;  S  Term  BeporU,  151. 
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I  conclude  by  summing  up  the  considerations  on  which 
the  question  of  Codification  turns.* 

Such   are   the   evils    of  judicial    legislation,  ^*^^ 
that  it  would  seem  that  the  expediency  of  a  Code  cfeodifica. 


(or  of  a  complete  or  exclusive  body  of  statute 
law)  will  hardly  admit  of  a  doubt.  Nor  would  it,  provided 
that  the  chaos  of  judiciary  law,  and  of  the  statute  law  stuck 
patch  wise  on  the  judiciary,  could  be  superseded  by  Bffoad 
Code.  For  when  we  contrast  the  chaos  with  a  positive  code, 
we  must  not  contrast  it  with  the  very  best  of  possible  or 
conceivable  codes,  but  with  the  code,  which,  under  the  given 
circumstances  of  the  given  community,  would  probably  be 
the  result  of  an  attempt  to  codify. 

Whoever  has  considered  the  difficulty  of  making  a  good 
statute,  will  not  think  lightly  of  the  difficulty  of  making  a 
code.  To  conceive  distinctly  the  general  purpose  of  a  statute, 
to  conceive  distinctly  the  subordinate  provisions  through 
which  its  general  purpose  must  be  accomplished,  and  to  ex- 
press  that  general  purpose  and  those  subordinate  provisions 
in  perfectly  adequate  and  not  ambiguous  language,  is  a  bu- 
siness of  extreme  delicacy,  and  of  extreme  difficulty,  though 
it  is  frequently  tossed  by  legislators  to  inferior  and  incom- 
petent workmen.  I  will  ventiure  to  affirm,  that  what  is 
commonly  called  the  technical  part  of  legislation,  is  incom- 
parably more  difficult  than  what  may  be  styled  the  etkical. 
In  other  words,  it  is  far  easier  to  conceive  justly  what  would 
be  useful  law,  than  so  to  construct  that  same  law  that  it 
may  accomplish  the  design  of  the  lawgiver. 

Accordingly,  statutes  made  with  great  deliberation,  and 
by  learned  and  judicious  lawyers,  have  been  expressed  so 
obscurely,  or  have  been  constructed  so  unaptly,  that  deci- 
sions interpreting  the  sense  of  their  provisions,  or  supplying 
and  correcting  their  provisions  ex  ratiane  legis^  have  been 
of  necessity  heaped  upon  them  by  the  Courts  of  Justice. 

*  What  follows  is  extracted  from  Lecture  XXXIX.,  Vol.  II.  of  Lec- 
tures on  Jurisprudence. 
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Such,  for  example,  is  the  case  with  the  Statute  of  Frauds ; 
which  was  made  by  three  of  the  wisest  lawyers  in  the  reign 
of  Charles  the  Second :  Sir  M.  Hale  (if  I  remember  aright) 
being  one  of  them. 

It  follows  from  what  I  have  premised,  and  will  appear 
clearly  from  what  I  shall  say  hereafter,  that  the  question  of 
Codification  is  a  question  of  time  and  place.  Speaking  in 
abstract  (or  without  reference  to  the  circumstances  of  a  given 
community)  there  can  be  no  doubt  that  a  complete  Code  is 
better  than  a  body  of  judiciary  law :  or  is  better  than  a  body 
of  law  partly  consisting  of  judiciary  law,  and  partly  of  sta- 
tute law  stuck  patch  wise  on  a  body  of  judiciary.  ) 

But  taking  the  question  in  concrete  (or  with  a  view  to 
the  expediency  of  codification  in  this  or  that  community)  a 
doubt  may  arise.  For  here  we  must  contrast  the  existing 
law  (not  with  the  beau  ideal  of  possible  codes,  but)  with 
that  particular  code  which  an  attempt  to  codify  would  then 
and  there  engender.  And  that  particular  and  practical 
question  (as  Herr  von  Savigny  has  rightly  judged)  will  torn 
mainly  on  the  answer  that  must  be  given  to  another:  namely. 
Are  there  men,  then  and  there,  competent  to  the  difficult 
task  of  successful  codification  ?  of  producing  a  code,  which, 
on  the  whole,  would  more  than  compensate  the  evil  that 
must  necessarily  attend  the  change  ? 

The  vast  difficulty  of  successful  codification,  no  ra- 
tional advocate  of  codification  will  deny  or  doubt.  Its  im- 
possibility, none  of  its  rational  opponents  will  venture  to 
affirm. 
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AcciDiVT.whon  a  (ground  of  exemp- 
tion from  liability,  ii.  165. 

Aoqaisition  of  ownership.    (See  Jut 
in  rem.) 

Act,  tendency  of,  how  to  be  esti- 
mated, i.  32,  41 ;  is  the  snm  of 
ito  probable  conseqnences,  id. ; 
meaning  of  the  term,  ii.  28 ;  the 
immediate  consequence  of  roli- 
tion,  86 ;  erroneously  used  to  in- 
clude consequences  of  act,  85 ; 
eonaequences  of,  are  not  willed, 
9i;  tney  are  only  inUmded^  id.; 
sometimes  not  even  intemded,  95  ; 
may  be  intended  though  not  de- 
sirra,  95,  118;  forbearances  from 
act  are  not  willed  but  intended. 

Actio  miilie,  meaning  of,  ii.  903. 

Aetion,  right  of,  as  distinguished 
from  mcMe  of  enforcing  it,  li.  465 ; 
fu,  whether  eTenr,  arises  from 
an  injury,  id. ;  it  is  always  so  as- 
sume, %d. ;  is  a^'vf  in  perwamam, 
iii.  162;  apparent  exception  of 
actions  stylea  ta  rem,  id. 

AdjectiTC  and  substantive  law,  ob- 
leetions  to  the  terms,  ii.  461. 

Aoministrator,  properly  a  condition 
CT  eiaiue,  iii.  182;  why  treated  of 

*    in  law  of  things,  id. 

Alienation,  nature  of  solemnities 
attached  to,  iii.  121. 

Aliens,  their  position  in  Rome,  ii. 242. 

America,  constitution  of  United 
SUtes  of,  i.  222. 

Analogical  reasoning,  nature  of,  iii. 
256  ;  it  (1)  eoniin^entlf,  (2)  aeret- 
earUy  true,  267 1  distinction  be- 
tween contingent  and  necessary 
tmth«  268 ;  analysis  of  an  ' 
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reasoning,  as  concemmg  eootin- 
gent  matter,  26i);  how  this  rPA^ 
soning  is  distinguished  fron 
syllogism  and  perfect  induction 
concerning  the  same.  262 ;  use  of 
syllogism,  263,  267;  analysis  of 
analogical  reasoning  as  eooeera- 
ing  necessary  matter,  265. 

Analogies,  competition  of  oppodt^, 
according  to  Patey  arisea  on  IIm 
application  oiWw,  ii.  336.;  as  well 
mntten  as  unwritten,  i^;  Ro- 
milly  *s  mistakeas  to  Paley's  me«a. 
ing,  id. ;  Paley's  explanation  of  it 
as  a  source  of  disnutation,  iti. 
239;  examination  of  tne  difBcoltiei 
arising  from  this  souive,  240. 

Analogy,  examination  of  the  yariooa 
meanings  of  the  term.  iii.  249. 

Anger,  as  a  ground  of  exemption 
from  liability,  ii.  186. 

Animals,  are  not  irrational,  i.  158 ; 
are  gOTemed  by  instincts,  id. ; 
not  by  laws,  id. ;  Ulpian*s  error 
on  this,  i.  161,  ii.  24r),  267. 

Aristocracy,  erery  supreme  gorem* 
ment  which  is  not  a  monarchy  it 
an.  i.  191 ;  different  forms  of,  193 ; 
of  those  usually  styled  oligaivfaiea, 
194 ;  of  those  styled  aristocraeiea 
(in  the  specific  meaning  of  Um 
term),  id. ;  of  those  styM  demo> 
cracies,  id. 

Arrangement  of  Corpme  Jmrie  it 
founded  on  distinction  of  law  of 
persons  and  things,  ii.  882,  454^ 
iii.  146 ;  bow  carried  out  in  law 
treatises,  ii.  419;  what  included 
in  law  of  persons,  id. ';  what,  in 
law  of  things,  420;  reasons  for 
postponing  the  law  of  ptrMnt  to 
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the  lair  of  ihinc^,  and  ircatini;  tiie 
last  most  in  detail,  421 ;  Black- 
stone**  method  of  arrangement, 
428 ;  merits  of  liis  method,  id. ; 
method  adopted  by  Eoman  law- 
yers in  their  treatises,  431 ;  me- 
thod adopted  by  Gains,  432  ;  by 
Justinian,  in  the  Institutes,  434, 
i'i.  145 ;  in  the  Code  and  Digest, 
iii.  145 ;  arrangement  adopted  in 
the  French  codes,  ii.  481 ;  its  de- 
fects, 481;  Bentham's  method, 
482;  Falck's  method,  484;  Hu- 
go's method,  id. ;  great  import- 
ance of  adopting  a  clear  method 
in  any  code  or  treatise  on  law,  iii. 
183. 
Attempts  to  commit  crimes,  nature 
of,  ii.  120 ;  are  eridence  of  inten- 
tion, id, ;  as  such,  are  called  orert 
acts,  id. ;  why  overt  act  required 
to  render  party  criminally  liable, 
121, 146. 

Bailee,  nature  of  obligation  which 
is  incurred  by,  ii.  161. 

Benerolence,  Hartley's  hypothesis 
concerning  it,  i.  103 ;  the  princi- 
ples of  the  selfish  system,  104 ; 
refutation  of  it,  104«. 

Bentham,  not  the  inrentor  of  the 
theory  of  utility,  L  103  n. ;  but 
be  first  properly  examined  and 
stated  it,  id.;  his  definition  of 
•orerei^ty,  186;  his  objection 
to  judiciary  law,  ii.  348 ;  his  ana- 
lysis of  status,  386,  389  ;  remarks 
on  his  method  of  arrangement, 
481. 

Blackstone,  his  error  in  supposing 
that  human  laws  are  of  no  vali- 
dity if  oontranr  to  Divine  laws,  i. 
234  II.;  his  definition  of  right, 
ii.  64;  his  erroneous  distinction 
of  civil  injuries  and  crimes,  71 ; 
merits  of  nis  method  of  arrange- 
ment, 428  (see  Introd.  pp.  Iziii. 
and  cix.) ;  his  misapprehension  as 
to  meaning  of  jura  rtrum,  429 
(see  Introduction,  ubi  Mupra). 

Blown,  Dr.,  his  true  exposition  of 
the  nature  of  the  human  will,  ii. 
82. 

Butler,  hii  admission  that  Chris- 
tianity as  revealed  is  imperfect,  i. 
78 ;  tne  ablest  advocate  of  hypo- 


thesis of  the  existence  of  a  moral 
sense,  87 ;  but  sometimes  admits 
the  existence  of  a  principle  of 
utility,  92. 

Canon  Law,  ranked  by  Hale  and 
Blackstone  as  parliculigrt  ii.  230; 
but  is  properly  tingnlar^  231. 

Capacity,  meanmg  of  the  term,  ii. 
401.  417. 

Caput,  how  it  differs  from  sialms,  iL 
410. 

Child,  rights  of  father  over,  sre 
rights  in  pertoiiam,  ii.  47;  iii. 
1 64 ;  but  right  of  father  to  custody, 
etc.,  of,  are  rights  im  rem,  iL  48; 
iii.  164. 

Civil  injuries,  how  distinguished  (roai 
crimes,  ii.  71, 190 ;  error  of  Black- 
stone's  distinction,  71. 

Ciril  liberty,  Paley's  errooeoiia  de- 
finition of,  i.  235  II. ;  true  natnrs 
of,  241 ;  is  the  absence  of  kgsl 
restraint,  ii.  154. 

Civil  procedurot  nature  of  Bobmb, 
ii.286. 

Code,  ambiguity  of  term,  ii.  8S9; 
great  difficult  of  making,  S70; 
nature  of  Justinian's,  d06;  ar- 
rangement adopted  hj  him  poiely 
unscientific,  ii.  310,  iii.  145;  ex- 
pediency of  consolidating  law  iato^ 
a  question  of  time  and  place,  iL 
372,  iii.  275 ;  in  the  abstnei  is 
clearly  expedient,  iL  873;  eoo- 
cems  the  form  not  the  mtiUtr  of 
law,  ii.  374,  iii.  289 ;  objeetioiisto^ 
in  the  abstract,  and  answers,  iL 
374 ;  that  it  is  necessarily  ineom- 

flete,  iL  374,  iii.  284 ;  objectioii  of 
^ortalia,  iL  375;  objeetkNi  of 
Hugo,  377  ;  its  practicabtli^eoa- 
sidered  generally, iii.  275 ;  ita  diffi- 
culty, 277 ;  depends  on  the  degrsa 
of  skill  which  can  be  brought  to 
the  enterprise,  278;  moat  bsr 
planned  by  one  mind,  id, ;  aU4m- 
portanceor  first  intentioo,Ml.;  qua- 
lifications of  English  lawyers  for 
making  a  code,  id,\  efl^eet  of  iloa 
the  lef^  profession,  279;  may  be 
kept  entirely  distinct  from  all  in- 
novation, 280;  but  for  simplieity 
some  innovation  requiaite,  stf.; 
the  idea  of  a  code  is  modem,  id, ; 
expediency  of  commencing  with  a 
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dii^eiit,  281 ;  or  di^^la,  282 ;  n  hat 
should  bo  tba  nature  of  xUct^,  tV. ; 
new  laws  should  be  worked  into, 
^3  ;    superiority  of  judicial  de- 
cisions   founded    on,    to    tbo8c 
founded  on  ordinary  law,  28i ; 
a  code  is  as  conTenicnt  for  sppli- 
cation    as    judiciary    law,    zHo ; 
is  not  unalterable,   tW. ;   or  Ickh 
malleable  than  iudiciar}-  law,  iJ. ; 
not  peculiarly  liable  to  produce 
competition  of  op]x>site  analogies, 
286;  not  necessarily  incoherent, 
287;    not  rendered  unnecessar}' 
by  private  treatises,  id. ;  not  un- 
fitted  to  wants  of  oomronnity,  id. ; 
objection  from  alleged  in6nitude 
of  rules,  288 ;  objections  derived 
firom  defecta,  errors,  and  alleged 
ill*succ6ss  of  existing  codes,  290 ; 
Justinian's  code,  291 ;  not  a  code 
setuu  kodiemo,  id, ;  French  code, 
292 ;  defects  of  it,  id. ;  Prussian 
code,  293;  was  not  intended  to 
be  complete,  294 ;  Von  Sarigny's 
objections  to  codification,  294  ; 
dispute  of  Sarigny  and  Thibaut 
on  this  subject,  296 ;  codi6cation 
of  criminsl    law   (see    Criminal 
Law) ;  probability  that  some  at- 
tempt will  be  made  to  frame  a 
code  in  this  country,  376 ;  it  must 
be  aeoomplished,  if  at  all.  by  scien- 
tific lawTcrs,  377  ;  not  by  public 
men,  378 ;  must  be  worked  out  on 
a.^  preoonceived  plan,  379 ;  neces- 
sity that  persons  emploTcd  in  con- 
structing  it   should    be    rcrsed 
both  in  theory  and  practice,  378, 
880 ;  Bacon's  opinion,  379 ;  gene- 
ral statement  or  the  considerations 
on  which  the  question  of  codifica- 
tion turns,  884. 

Coke,  Lord,  his  mastery  of  English 
kw,  iii.  877. 

Command,  every  law  is  a,  i.  4 ;  but 
every,  is  not  a  law,  10,  17 ;  ana- 
hrns  of  the  term,  5,  9 ;  is  a  signi- 
fication of  desire,  5 ;  how  distin- 
goiahed  from  other  significations 
of  desire,  id. ;  not  by  violence  of 
motive  to  compliance,  7 ;  Paley*s 
error  in  that  respect,  id.\  how 
related  to  duty  and  ssnction,  9 ; 
it  is  a  law  when  it  obliges  gene- 
nllj  to  acta  of  a  claas,  10 ;  it  is 


not  a  law  when  it  obliges  to  a 
specific  act  or  forbearance,  id, ; 
examples  of  each  kind,  11 ;  dia- 
tinction  docs  not  de))end  on,  whe- 
ther it  binds  one  person  or  more, 
13 ;  error  uf  Blnck  stone  and  others 
in  this  respect,  id. 
Commission  and  Omission,  acta  of, 

distinction  between,  ii.  101. 
Common     Sense,    an     expression 
founded  on  hy|)othcsis  as  to  the 
index  of  Divine  commands,  i.  80, 
84. 
Commons,   House  of,  possesses  a 
portion   of  sovereignty,   i.   202; 
powers  of  members  are  delegated 
absolutely   by  constituents,  m/.  ; 
but  subject  to  an  implied  trust, 
20:);  the  performance  of  tluit  trust 
enforced  by  moral  sanctions,  203, 
204 ;  no  legal  sanction  for  the  per- 
formance thereof  could  be  created, 
205. 
Compassing,  meaningof  term,  ii.  119. 
Composite  State,  nature  of,  i.  217. 
Condition.     (See  SfafwM.) 
Conduct,  Human,  is  guided  by  rules, 
i.  42,  44 ;  and  by  authoritjr,  65  ; 
utility  is  not  the  test  of  it,  96; 
but  only  the  index  to  Divine  com* 
roands,  id. 
Confederation  of  States,  nature  of,  L 
185,  217 ;  differs  from  a  federal 
government,  id. 
Consent  of  the  people,  in  what  aenae 
governments  exut  bv,  i.  272 ;  in 
no  other  sense  than  all  law  obeyed 
by,  id.;  in  what  sense  govern- 
ments originate  by,  275. 
Consideration,  absence  of,  from  con- 
tracts, how  it  aflects  third  persons, 
iii.  131;  difierence between  vicious, 
and  want  of,  id, 
CoHsilium  or  compassing,  meaning 

of  term,  ii.  119. 
Constitution,  theory  of  the  Britiah, 

i.  201,  399. 
Constitutional  Law,  meaning  of  the 

term,  i.  230. 
Contingent  remainders,  Feame*a 
treatise  on,  iii.  78;  how  distin- 
guished from  vested  remainders, 
id. 
Contingent  right,  nature  of,  iii.  72 ; 
not  definable  in  same  way  aa  a 
contingent  remainder,  78. 
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Ccmtingentirutb,  liow  distin^ifflied 
from  neceiwaiy  trath,  iii.  238. 

Contnot,  false  nssanintion  that  ^o- 
Temment  is  bnsea  on,  i.  276; 
rigbU  begotten  by,  nre  jura  in 
pertonam,  ii.  37  ;  nature  of  obli- 
gee's rigbt,  wliicb  is  violated  by  a 
person  who  prevents  fulfilment  of, 
63 ;  intention  of  parties  to,  wbat 
it  means,  122;  difiers  from  the 
sense  of  the  promise,  123 ;  Paley  *8 
definition  of  intention,  id, ;  a 
breach  of  contract  is  an  injury, 
lfi2 ;  why  a  promise  is  binding,  iii. 
128;  object  of  solemnities  attached 
to  contracts,  id, ;  why  solemnities 
not  required  when  there  is  a  con- 
sideration, 129;  how  third  per- 
sona are  afiected  by  absence  of 
solemnities,  130;  or  absence  of 
oonsideration,  id. ;  difierence  be- 
tween Ticious  consideration  and 
want  of  consideration,  131 ;  why 
a  eontract  strictly  so-called  gives 
no  right  tii  re  as  against  third  per- 
sons, id, ;  in  what  cases  it  becomes 
an  alienation,  133 ;  imnlied  contract 
not  to  be  confounded  with  auasi- 
oontract,  136,  139, 223 ;  conuision 
of  contract  and  conreyance,  202 ; 
importance  of  clearing  up  this  con- 
fusion, 209 ;  oflen  usmI  as  synony- 
mouswith  convention,  220 ;  mean- 
ing of  the  term  in  Roman  law,  id. ; 
uncertain  meaning  of  the  term  in 
English  law,  id. 

Convention,  essentials  of,  i.  207 ; 
meaning  of  the  term,  iii.  219, 221. 

ConTeyance,  confusion  of,  with  con- 
tract, iii.  202;  importance  of  clear- 
ing up  this  confusion,  209. 

Conreyancers,  practice  of,  not  a 
sonrce  of  law,  li.  235 ;  but  adopted 
as  law  by  judges,  id. 

Corporeal  and  incorporeal,  division 
of  things  into,  ii.  23,  467. 

Corpus  Delicti,  meaning  of  the 
term,  ii.  151. 

CorpueJurist  arrangement  of,  found- 
ed on  distinction  between  law  of 
persons  and  of  things,  ii.  381, 434, 
uL  145. 

Crimes,  how  distinguished  from  civil 
iniaries,  ii.  71,  190;  error  of 
Blaekstone's  distinction,  71;  di- 
vided into  onmtM  juris  gentium^ 


and  crimes /ttfveMfi^  264;  mean- 
ing of  this  division,  m{.  ;  tallies 
with  the  division  into  wuila  im  je, 
and  nutla  prokibita^  id, ;  what  is 
necessary  to  a  definition  of  crimes, 
iii.  326 ;  what  are  tlie  essentials  of 
a  crime,  on  the  grounds  of  im- 
putation, 326-332;  (l)eTery'act 
or  omission  which  is  a  crime  sup- 
poses criminal  knowledge  or  neg- 
ligence {vel  scienter  vel  negUgen* 
ter),  id, ;  (2)  it  must  not  be  purely 
involuntary,  330 ;  (3)  it  must  not 
proceed  from  an  instant  and  well- 
grounded  fear  greater  than  the 
fear  naturally  inspired  by  the  law, 
id, ;  (4)  it  is  not  a  crime  if  done 
in  pursuance  of  a  lesal  duty,  331 ; 
(5)  or  of  a  legal  right  or  permis- 
sion granted  by  the  law,  til. ;  (6) 
an  overt  act  is  necessary,  89S; 
scheme  of  theBoman  law-lan({uage 
in  regard  to  the  grounds  of  impu- 
tation, 326 ;  diflferent  meanings  of 
culpa  and  dolus,  id. ;  of  maliee  as 
a  name  for  criminal  design,  827 ; 
inconsiderate  assumption  that  nu^ 
lioe  or  criminal  deai^  is  of  the 
essence  of  every  crime,  id, ;  of 
criminal  design,  328 ;  of  criminal 
knowledge  short  of  criminal  do- 
sign,  id, ;  of  criminal  negligence, 
3^;  iji^orance  never  twr  sea  jus- 
tification of  crime,  330;  of  the 
nature  of  an  overt  act  which  is  of 
the  essence  of  a  crime,  832;  of 
attempts  to  commit  crimes,  9SS ; 
rules  tor  the  application  of  punish- 
ments, 336 ;  tabular  statement  of 
the  diflferentkinds  of  public  crimes, 
339. 

Criminal  jurisdiction,  in  whom  it  re- 
sided at  Bome,  ii.  284. 

Criminal  Law,  why  f^enerally  ex- 
cluded from  Justmian's  Insti- 
tutes, ii.  421 ;  very  small  portaon 
of,  therein  treated,  iii.  162 ;  difi- 
culty  of  determining  place  of,  163 ; 
necessary  first  to  aetermine  true 
distinction  between  public  and  pri- 
Tate  law,  id. 

Criminal  Law,  Codification  cf,  iiL 
303 ;  inconveniences  arising  from 
the  present  state  of  common  law 
id,;  M  to  reports,  reoofds,  and 
treatiaes,  id, ;  difference  between 
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interpreUtiofi  of  ttaiate  and  com- 
iDon  law,  dOi;  much  of  present 
law  founded  on  antiquated  notions, 
306 ;  obscurity  arising  from  partial 
adherence  to  antiquated  notions, 
id.;  obscurity  arising;;  from  extend- 
ins(  rules  to  cases  connected  by 
remote  analoi;ies,  306;  inconsis- 
tent definitions  of  theft,  307  ;  in- 
eonTenienccsof  the  present  ^tstute 
law,  308;  inconveniences  of  liaring 
two  bodies  of  law,  one  common 
and  the  other  statute,  309;  ad- 
vantages of  corobinini;  these,  310 ; 
practicability  of  consolidating  law 
into  one  statute,  313 ;  advantages 
Umt  would  follow  from  it,  id. ;  me- 
thod of  arrangement  adopted  in 
the  French  Penal  Code,  321 ;  iU 
indefinite  extent,  id. ;  what  crimes 
ought  to  be  included  in  a  criminal 
code,  822;  to  what  territory  it 
ahould  appljT,  22^. 

Ck/oo,  analysis  of,  ii.  109, 142,  iii. 
826,  829 ;  restricted  application 
of  term  by  lawyers,  especially 
criminal  lawyers,  ii.  147 ;  Fauer- 
bach*s  analysis  of  the  term,  148 ; 
Boashirt's  analysis  of  the  term, 
.149. 

Coatomary  law,  true  nature  of,  i. 
-  88, 148 ;  Roman  notion  of,  ii.  203 ; 
ia  a  part  of  positire  law,  222 ; 
Cicero's  sccount  of  how  it  is  gene- 
rated, 223;  is  not  founded  on 
ctmtemsus  mieniimm^  id. ;  Black- 
atone'a  erroneous  description  of  it, 
227 ;  is  a  species  of  judiciary  law, 
t29. 

Deeiaiooa,  process  of  extracting  law 
from.    (See  Judieiarw  Late.) 

Declaratory  laws, so  called,  are  often 
imperatiTC,  i.  19;  are  not  laws 
nroper,  167  ;  nature  of  them,  ii. 

Definitions  of  leading  terms  in  juris- 
pmdenoe,  importance  of  ascer- 
taining them  distinctly,  iii.  363  ; 
neglect  of  this  in  treatises  on  law. 

Ml. 

Demand,  peculiarity  of  English  law 
in  not  requiring,  before  action,  ii. 
166. 

Del«calion  of  sorereign  power  to 
poGtieal  aubordinatet,  i.  200 ;  to 


representatirea,  201 ;  may  be  sub- 
ject to  a  trust  or  may  be  absolute* 
zOf2 1  in  thia  country  it  ia  auhjeci 
to  a  truf  t,  203  ;  bom-  the  perform- 
ance of  that  trust  is  enforced,  208, 
204 ;  cannot  be  enforced  by  legal 
methods,  206. 

Delict,  actiona  arising  out  of,  nearly 
allied  to  actiona  arising  out  ii 
contract,  ii.  161 ;  nature  otqumn 
delieiM,  iii.  134;  distinction  of, 
from  delicts  and  qmtui  contracta,ia 
illogical  and  superflaous.iii.  161. 

Demand,  peculianty  of  English  Law 
in  not  rcKjuiring  before  action 
brought,  ii.  167;  oonsistenor  of 
Koman  law  in  requiring,  168; 
without  it  a  person  is  not  im  mcrdt 
163. 

Democracy,  definition  of,  i.  194; 
sovereign  power  of  demoeraeiea, 
201 ;  Hobbes*8  remarks  on  de- 
mocratical  goremment,  248  ;  tba 
nature  of  popular  goremment, 
246. 

Deontology,  the  science  of,  ia  Bent- 
ham's  name  for  ethics,  i.  116  «. 

Desire,  explanation  of  the  euppoaed 
conflict  between  it  and  will,  iL 
129 ;  cannot  be  directly  oontrollfd 
by  the  will,  130;  mar  bB  deatroyed 
by  the  will  indirectly,  id. 

Despotic  government,  nature  of,  i. 
241. 

Determinate  and  indeterminate  bo- 
dies, distinction  between,  L  181. 

Digest,  Koman,  materials  on  which 
founded,  ii.  308,  iii.  146 ;  arrange- 
ment of,  purely  unscientific,  iL 
310. 

Dignity,  whether  rights  belonging 
to  a,  are  part  of  the  law  of  slctea, 
iii.  173. 

Divine  Law,  meaning  of  term,  i.  2 ; 
one  division  of  laws  proper,  id. ; 
identical  with  natural  law  pro- 
perly so  called,  id. ;  how  diatin- 
guisned  from  human  law,  28;  ia 
partly  revealed  and  partly  nnre- 
vealed,  id. ;  nature  of  index  to 
unrerealed,  29;  different  hypo- 
theses as  to  nature  of  that  index, 
id. ;  hypotheaia  of  a  moral  aenae, 
id.;  hyootheais  of  principle  of 
utility,  31;  true  statement  of 
principle  of  utility,  32 ;  prindpio 
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of  atility  inferred  from  tendency 
of  human  actionn,  id.  (See  Utilily.) 

Dolus,  meanings  of  the  term,  ii.  109, 
liL  320. 

Dominion,  rarious  meanings  of,  ii. 
477.    {See  Pnpperty.) 

Druukennoss,  as  a  ground  of  ex- 
emption from  liability,  ii.  184, 186.. 

Duration  of  rights,  iii.  44. 

Duties,  are  correlative  to  commands, 
i.  6,  9 ;  are  rclatire  or  absolute, 
ii.  67 ;  distinctions  of,  with  regard 
to  the  objects  to  which  they  relate, 
68 ;  self-regarding  duties,  69 ;  dis- 
tinction of  duties  analogous  to 
distinction  between  Jus  publicum 
Bndjus  privatum,  71;  distinction 
between  those  enforced  civilly  and 
those  enforced  criminally,  id,; 
those  which  are  absolute  are  en- 
forced criminally,  73. 

Easement.    (See  Servitude.) 

Easement,  distinction  between,  and 
property,  iii.  2,  13 ;  meaning  of 
the  term,  2, 12 ;  difficulties  which 
encumber  the  term,  17 ;  not  quite 
identical  with  servitude  in  sense 
of  modem  civilians,  id. ;  but  will 
be  so  used  by  author,  id.;  is  a 
fragment  of  property,  13,  28. 

Edict  of  Fnetor,  general  and  special, 

.  •  difference  between,  ii.  291;  why 
styled  perpetual,  292 ;  change 
niaA<t  under  Hadrian  respecting, 
305. 

Edict  of  Eoman  Emperors,  its  bind- 
ing authority,  ii.  ^1. 

Slegantia,  meaning  of  the  term,  as 
applied  to  law,  ii.  291. 

JEmpkyteusie,  right  of,  iii.  64. 

Equity,  meaning  of  term  as  applied 
to  iflM  pralorium,  ii.  250,  251 ; 
difiterent  meaning's  of  the  term, 
273;  meaning  of,  as  denoting  a 
body  of  law,  282;  as  a  body  of 
law,  is  not  universally  present 
in  all  systems,  312 ;  is  nearly 
confined  to  Boman  and  English 
law,  313. 

Error,  when  a  ground  of  exemption 
from  liability,  ii.  168. 

Ethics,  leadinff  principles  of,  may 
be  attained  oy  all*  i.  65 ;  import- 
ance of  wide-spread  knowledge 
oC  67,  74 ;  canses  of  present  im- 


perfect state  of  knowledge  of,  66, 
eqy, ;  might  be  made  to  rank 
with  scienecfr  capable  of  demon- 
stration, 70;  Locke's  opinion  to 
that  effect,  72;  definition  of  science 
of,  115  M. ;  consists  of  (1)  legisla- 
tion, (2)  morals,  id. 

Events,  how  distinguished  from  per- 
sons and  things,  ii.  27. 

Evidence  of  an  act  frequently  eon- 
fused  with  the  act  itself,  ii.  106. 

£x  delicto,  actions,  nearly  allied  to 
actions  ex  contractu,  ii.  161.  (See 
Delict.) 

Executive,  and  legislativedistinelioii 
of  political  powers  into,  i.  206. 

Executor,  properly  a  oondition  or 
status,  iii.  182 ;  why  treated  of  in 
law  of  things,  id. 

Facts,  how  dbtinguished  frooi  per- 
sons and  things,  iL  27 ;  Mine- 
times,  but  not  always  synooymooi 
with  events,  id. 

Faculty,  commonly  denotes  a  righii 
ii.  401 ;  but  also  denotes  tMig&mj 
or  ability  to  acquire  a  rightt,  id. 

Falck,  remarks  on  his  method  of 
arrangement,  ii.  481. 

Father,  rights  of,  over  child  are 
rights  in  personam,  ii.  47,  iii.  164 ; 
but  rights  of,  to  custodj^,  «te.^ 
child,  are  rights  in  rest,  iL  48,  liL 
164. 

Fcame,  his  treatise  on  contingent 
remainders,  iii.  78. 

Federal  Crovemment,  nature  of,  L 
185,  217 ;  how  it  diifers  from  a 
confederation  of  states,  id. 

Felonies  and  misdemeanors,  ^.  the 
use  of  retaining  the  distinction,  iiL 
321 ;  how  distinguished,  322. 

Fictions,  why  resorted  to  as  a  mode 
of  altering  the  law,  ii.  316. 

Forbearance,  meaning  of  the  term, 
ii.  28 ;  is  not  willed  but  intended, 
98 ;  how  distinguished  from  omis- 
sion, 101. 

Foreigners,  subject  to  laws  of  eonn- 
try  which  they  inhabit,  L  318 ; 
their  peculiar  condition  in  ancient 
Home,  ii.  241. 

Formula,  nature  of,  ii.  286. 

Franchise,  is  a  right  in  rem,  not  ex- 
ercised over  a  determinate  anb- 
ject,  iii.  184.  (See  Jus  im  rem.) 
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Free  Oorernmeai,  nature  of,  i.  2il. 

French  Codes,  metliod  of  arran^e- 
Rieut  adopted  in,  ii.  481 ;  its  de- 
fects, ti^. 

Fttnpble  and  not  fungible,  dirision 
or  things  into,  ii.469. 

Gains,  arrangement  of  liis  treat iso 
on  law,  ii.  432. 

Gents,  F.  ron,  hit  mistaken  riews 
of  the  origin  of  government,  i.  310. 

German  Empire,  htutes  composing, 
bow  far  independent,  i.  212,  224. 

German  Jurists,  their  mUapplieation 
of  Kaiit*8  language  as  to  subject 
and  object,  ii.  404. 

German  Philosophers,  their  false 
notion  of  gorernment,  i.  309. 

Goremment,  Kant*s  division  of  the 
dlfiereni  kinds  of,  i.  2i)9,  329, 
331 ;  nature  of  free,  i.  S^il ; 
popular  government  may  be  in- 
terior to  monarehieal  in  a  well- 
instructed  community,  264  n.  ; 
not  so  in  one  imperfectly  instruct- 
ed, id. ;  does  not  exist  hj  con- 
sent of  people,  272 ;  nor  originate 
in  consent  of  people,  275 ;  false 
hypothesis  of  original  contract  as 
basis  of,  276;  false  notions  of 
German  philosophers  on  tlie  sub- 
ject, 309.  (See  Sovereign,  Sove- 
reiftUg.) 

Grotius,nis  dcBnition  of  sovereignty , 
i.  188. 

Guardian,  rights  of,  over  ward,  are 
rights  in  personam,  ii.  47,  iii.  164 ; 
but  rights  of,  to  custody,  etc.,  of 
child,  are  rights  in  rem,  ii.  48, 
in.  164. 

Guilt,  analysis  of,  ii.  142 ;  restrieted 
application  of  term  by  lawyers, 
especislly  criminal  lawyers,  147  ; 
Feuerbach*s  analysis  of  the  term, 
148 ;  Kosshirt's  analysis  of  the 
term,  149. 

Hahiiatio,  not  properly  a  servitude, 

iii.  40. 
Hale,  Lord,  his  correct  notionson  the 

law  of  persons  and  things,  and  on 

Sublio  and  private  law  (see  Intro- 
action,  pp.   Ixxiii.,  cviii.) ;  his 
error  as  to  extent  of  law  of  per- 
ioiis,  iii.  179 ;  his  mastery  of  £n- 
■  law,  377. 


Half  Sovereign  States,  nature  of^  u 
210;  Stat(*s  composing  German 
Empin%  independence  of,  212.^ 

Uanover,  an  inacpendeut  Sovereign 
SUte,  i.  215. 

Hartley,  Dr.,  his  hypothesis  as  to 
the  nature  of  benevolence,  i.  103. 

Heedlensness,  how  it  diflers  from 
negligence,  ii.  102,  108, 145 ;  how 
from  intention,  irvi ;  criminal 
heedlessness,  iii.  329. 

neiueeciuH,  his  erroneous  notion  of 
€(atut,  ii.  383  ;  his  errors  respeei- 
ing  acquisition  otjne  in  rem^  iiL 
197. 

Heir,  properly  a  condition  or  Ha* 
tu9,  iii.  182;  why  treated  of  in 
law  of  things,  f^. 

Hobbes,  his  definition  of  soreretgnty, 
i.  187;  his  proposition  that  ''no 
law  can  be  unjust,**  232  a. ;  true 
meaning  of  the  proposition,  mI.  ; 
the  main  design  of  his  writings 
misunderstood,  249  a. ;  not  in* 
tended  ss  a  defence  of  monarchrt 
id.\  his  capital  errors,  250;  priestlT 
origin  of  tne  antipathy  witn  whien 
he  is  regarded,  251  ;  no  vestige  of 
atheism  in  his  writings,  252. 

Honour,  laws  of,  are  rules  of  posi- 
tive morality,  i.  127. 

Hugo,  rcmsrks  on  his  method  of  ar- 
rangement, ii.  484. 

Hume,  axsunics  the  existence  of  a 
moral  sense  as  well  as  principle 
of  utility,  i.  86. 

Husband,  rights  of,  which  are  t« 
personam,  li.  46 ;  rights  of,  which 
are  tit  rem,  id. 

Hypothcca,  iii.  65. 

Ignorance  of  law,  not  generally  a 
fl^und  of  exemption  from  liabi- 
lity, ii.  168,  170 ;  reasons  for  the 
rule,  170 ;  existence  of  this  igno- 
rance is  an  inevitable  consequence 
of  judiciary  law,  362 ;  whence  this 
snses,  id, ;  same  evils  may  attend 
statute  law,  364. 

Imperfect  laws,  nature  of,  i.  19. 

Imputability,  meaning  of  the  term, 
ii.  142. 

Imputation,  grounds  of,  326.  (See 
Vrime,) 

Incapacity,  meaning  of  the  term,  ii. 
401,  417. 
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Iooorpore«l  and  corporeal,  dirinioii 
of  tbinn  into,  ii.  23.  467. 

Independence,  necessary  to  sore- 
rei)(nty,  i.  170. 

Induction  (perfect)  Jiow  distinguish- 
ed from  analogical  reasoning,  iii. 
262. 

Infancy,  as  a  ground  of  exemption 
from  liability,  ii.  179 ;  founded  on 
excused  ignorance  of  law,  id, ; 
Bentbam's  explanation  erroneous, 
184;  Blackstone's  also,  185. 

Injury,  meaning  of  the  term,  ii.  142, 
160 ;  intention  or  inadrertence  is 
of  the  essence  of,  155 ;  a  breach 
of  contract  is  an  injury,  164;  every 
right  of  action  founded  on  a  sup- 
pled injury,  455. 

Injustice,  analysis  of  the  term,  i. 
232  «. 

In  rem,  meaning  of  the  expression, 
iii.  189.     (See  Jus  in  rem,) 

Insanity,  as  a  ground  of  exemption 
from  liability,  ii.  179 ;  founded 
on  excused  ignorance  of  law, 
id,  i  Bentham's  explanation  erro- 
neous, 184;  Blttckstone's  also, 
185. 

Instinctive,  meaning  of  the  term,  i. 
8 ;  is  merely  negative,  id, ;  does 
not  furnish  any  explanation  of 
the  act  to  which  it  is  applied,  id, ; 
men  ai  well  as  lower  animals  have 
instincts,  161 ;  Ulpian's  mistaken 
view  of  the  instincts  of  animals,  i. 
161,  ii.  240,  267. 

Institutes  of  Justinian,  method  of 
arrangement  adopted  in,  ii.  434, 
iii.  145 ;  confined  almost  entirely 
to  jue  privatum,  iii.  146. 

Institutes  of  Gains,  method  of  ar- 
rangement adopted  in,  ii.  432, 
iii.  146. 

Intention  (see  Will,  Acts,  Forbear^ 
ance),  wby  necessary  to  analyse 
meaning  of,  in  treatise  on  juris- 
prudence, ii.  80 ;  how  confounded 
with  will,  86, 94, 115;  how  it  differs 
from  negligence,  rashness,  etc., 
104 ;  intention  to  do  future  act, 
analysis  of,  114;  distinguished 
from  a  simple  desire  of  the  same 
object,  id, ;  is  only  a  belief  that 
we  shall  do  it,  115 ;  intention  to 
forbear,  analysis  of,  117;  to  do 
future  act  is  always  revocable, 


118 ;  meaning  of  the  term  intea- 
tion,  when  employed  without  re- 
ference to  wrongs,  121 ;  intentkm 
of  legislator.  Si, ;  of  testator, 
122  ;  of  parties  to  a  contraet,  uL; 
how  to  be  discovered  from  written 
documents  (see  Inierpretaiiou) ; 
whether  in  any  case  intention 
alone  can  be  treated  as  a  wrong, 
146  ;  intention  or  inadvertenoe  is 
of  the  essence  of  the  injocy,  155 ; 
equally  so  in  breaches  of  oontract 
as  in  other  injuries,  164;  this 
proved  by  grounds  of  exemption 
from  liability,  165. 

International  Law,  is  a  brmaeh  of 
the  science  of  positive  morality,  i. 
114  fli. ;  is  not  law  proper,  127, 
128 ;  its  rules  are  rules  or  Doaitive 
morality,  id. ;  is  ooncemea  in  the 
intercourse  of  independent  politi- 
cal societies,  176 ;  what  is  mter- 
national  law  frequently  eoofoond- 
ed  with  what  ought  to  be,  286  ^4 
Von  Martens  has  avoided  this 
confusion,  id,;  modem  interna- 
tional  law  founded  on Jtu  femOmm 
of  Eoman  law,  ii.  259;  bat  has 
a  much  narrower  meaning,  900; 
answers  Ufju9feciale,2Mi  why 
considered  as  a  branch  of  natml 
law,  269. 

Interpretation,  statutes  passed  for 
purposes  of,  are  not  strictly  laws, 
1.  19 ;  promises,  how  interpreted, 
ii.  122  ;  equitable  interpretatios, 
what  is  meant  by,  274, 334;  uncer- 
tain meaninf^  of  the  term,  iii.  237 ; 
is  really  not  interpretation,  ii.  275, 
334 ;  interpretation  of  judieiaiT 
law,  323  ;  of  statute  law,  325 ;  dif- 
ference of  the  last  two  proeeasff, 
id, ;  Paley*s  remarks  on  this  dif- 
ference, 336;  Sir  Samud  Bo- 
mi  lly's  remarks  on  the  same,  t^ ; 
what  is  the  true  and  proper  ob- 

i'ect  of  interpretation,  iii.  231; 
low  intention  of  legislator  dis- 
covered, id, ;  from  literal  mean- 
ing of  the  words,  id, ;  sometimes 
from  other  indicia^  232;  cauaas 
which  have  led  to  extended  or 
restricted  interpretation,  233 ;  this 
is  really  judicial  legislation,  234 ; 
in  what  sense  interpretation  pro- 
per may  be  restrictive  or  extensive, 
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835 ;  STMDmatical,  Low  opposed 
to  logieaL  236. 
InT<duiitarj,  uncerUin  meftuing  of 
Um  term,  ii.  88. 

Judex,  his  office  and  duly,  ii.  287. 

Jodge-made  law.  (See  Judlciarif 
Lmw.) 

Jndgea,  their  legislative  power.  (See 
Jmdieiarw  Law,) 

Judiciary  law,  how  it  diflVrs  from 
atatate  law,  ii.  321 ;  the  form  or 
mode  of  its  exprcMion,  323 ;  is 
•ztracted  from  decisions,  id. ; 
mode  of  extraction,  ui.;  difler- 
enoe  between  this  process  and 
that  of.  interpretation,  325  ;  what 
ia  raiio  decidendi^  329;  process 
by  which  it  is  formed  by  the 
jodf(e,  338  ;  Bentbaro's  objection 
to  It  answered,  348;  Sir  J.  Ko- 
mil]y*s  objection  to  it,  answered, 
349;  another  current  obiection 
to  it  answered,  351;  influence 
of  private  lawyers  upon  it,  353  ; 
other  diecks  upon  judges  in  con- 
struction of  it,  354;  why  it  is 
so  called,  358 ;  meaning  of  the 
term,  359 ;  tenable  objections  to 
this  kind  of  law,  id. ;  it  lies  in  eon- 
€reto,id, ;  it  is  made  in  haste,  361 ; 
it  is  esr  poit  facto ^  id.;  it  is  dis- 
persed, bulky,  and  difficult  to  ex- 
tract, 3C2 ;  imperfect  records  of  it, 
366  ;  this  eril  might  be  avoided, 
id,  I  there  should  be  authorized 
reporters,  id, ;  there  is  no  fixed 
test  of  its  validity,  id, ;  its  rules 
arewanting  in  comprehensiveness, 
367 ;  the  statute  law  founded  on 
it  exhibits  similar  defects.  369  ; 
evils  of  it  might  be  remedied  by 
a  code,  370;  it  is  better  than  a 
badly  expressed  statute,  372 ;  it  is 
inferior  to  one  well  expressed,  id. 

Jurisdiction,  strict  Roman  meaning 
of  the  term,  ii.  287. 

Jurisprudence,  positive  Uw  is  sp- 
propriate  matter  of,  i.  1,  2  ;  is  the 
science  of  positive  law,  114  n. ; 
what  ia  meant  by  general  juris- 
prudence, iii.  351 ;  of  the  princi- 
plea,  notions,  and  distinctions  in 
jurisprudence  which  are  neces- 
sary, 351  i  of  those  which  are  not 
necessary  but  almost  universal. 


352 ;  importance  of  ascertaining 
precisely  the  meaning  of  the  lead- 
mg  terms  of  the  science,  353  ;  of 
the  diffisrent  subjects  to  which  the 
term  "jurisprudence'*  has  been 
applied,  356 ;  inevitable  snd  some- 
times intentional  implication  of  it 
with  legishition,  357  ;  uses  of  the 
study  of  jurisprudence,  362  ;  does 
not  render  student  less  fit  for 
prmctice,  363. 

Jus  (see  Ixiw),  different  senses  in 
which  the  term  is  used  in  Roman 
law,  iii.  148. 

Ju*  ad  rtm,  meaning  of  the  term, 
ii.  39 ;  an  expression  not  used  by 
classical  jurists,  iii.  192  ;  opposed 
to  jut  in  rem  or  jut  in  rt  (in  ex- 
tended meaning),  id, ;  is  some- 
times used  as  equivalent  to^tM  in 
pertonam,  193;  but  this  use  of 
the  term  ia  improper,  194 ;  it  is 
only  a  kind  of  jum  in  pertonam, 
id. ;  answers  to  the  obligation  ad 
dandum  aliquid  or  ad  rem  ae* 
quirendam,  193 ;  importance  of 
distinguishing  the  brosder  from 
the  narrower  signification  of  the 
term,  195 ;  confusion  created  by 
not  doing  so,  id, ;  distinction  be- 
tween titulut  ad  acquirtndum  and 
modus  arquirmdi,  197 ;  errors  of 
Heineccius  respecting  them,  id. 

Jus  civile,  division  of  law  into,  and 
jus  gentium,  founded  on  hypothe- 
sis of  moral  sense,  i.  93  ;  original 
meaning  of  term,  as  opposed  to 
jus  gentium,  ii.  250 ;  later  mean- 
ing of  term  as  opposed  to  jus  gem* 
Hum,  255 ;  analogous  distinction 
of  law  into  natural  and  positive, 
257. 

Jus  gentium,  division  of  law  into, 
and  jus  cirilc  (see  Jus  Gentium), 
early  Roman  notion  of,  ii.  241, 
249;  sometimes  identified  with 
jus  pr^torium,  251 ;  absorbed 
into  ihc  jus  civile,  252  ;  later  Ro- 
man notion  of,  253. 

Jus  in  personam,  denotes  the  com- 
pass, not  the  subject  of  a  right, 
li.  33 ;  that  it  avails  against  a  de- 
terminate person  or  persons,  id, ; 
answers  to  term  '*  obligatio  **  in 
Roman  law,  id. ;  examination  of 
the  meaning  of  the  term,  iiL  164; 
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illustrations  of  meaning  of  term, 
ii.  87,  iii.  160 ;  of  father  against 
child,  ii.  47,  iii.  165 ;  of  master 
against  servant,  ui, ;  of  guardian 
against  ward,  ii.  48,  iii.  165 ;  of 
husband  against  wife,  id. ;  a 
right  of  action  is  a  jus  in  per- 
sonam, iii.  162 ;  jus  ad  rem  some- 
times used  as  equivalent  to  it, 
193 ;  but  erroneously  so,  194 ;  a 
jus  ad  rem  is  only  a  species  of 
jus  in  personam,  id. 

Jus  in  re  (in  the  modem  sense)  not 
acquired  b^  contract  (strictosensu), 
iii.  131 ;  m  what  cases  acquired 
by  a  so-called  contract,  133 ;  in 
Koman  law  =^jus  in  re  aliend, 
192 ;  among  modem  civilisns 
=jus  in  rem,  id.  ;  in  the  latter 
sense  opposed  to  tW  ad  rem,  id. 

Jus  in  rem,  a  term  invented  by  mo- 
dem  civilians,  ii.  32,  iii.  190 ;  de- 
notes the  compass,  not  the  sub- 
ject of  a  right,  id. ;  that  it  avails 
against  the  world  at  lar^e,  id. ;  ex- 
amination of  the  meanmg  of  the 
term,  iii.  163, 189 ;  illustrations  of 
the  meaning  of  the  term,  ii.  35,  iii. 
158 ;  of  father  over  child,  ii.  48  ; 
of  master  over  servant,  id. ;  of 
guardian  over  ward,  id. ;  of  hus- 
band over  wife,  id. ;  it  may  exist 
without  determinate  subjects,  51 ; 
it  is  then  a  right  to  a  foroearance, 
id. ;  e.  g.  rights  to  reputation,  or 
of  monopoly,  or  of,  or  in  status,  51, 
52 ;  if  it  is  over  persons  it  belongs 
chiefly  to  law  of  status,  475  ;  dif- 
ferent kinds  of  jura  in  rem,  over 
things,  477 ;  is  either  indefinite 
in  point  of  user  (property),  or  de- 
finite {servitus),  475  saq. ;  it  may 
be  limited  in  point  of  duration,  or 
unlimited,  iii.  46  ;  if  unlimited,  it 
may  be  definite  or  indefinite,  id. ; 
nature  of  it,  if  unlimited  in  point 
of  duration,  id. ;  nature  of  it, 
if  limited,  48 ;  difierence  between 
jura  in  rem  which  are  vested 
and  those  which  are  contingent, 
69 ;  examples  o£jura  in  rem,  158 ; 
the  term,  if  properly  used,  would 
be  a  most  convenient  one,  167  ; 
useletsnets  of  Kant's  modifica- 
tions of  it,  id. ;  A  jus  in  rem  may 
have  no  subject,  either  person  or 


tiling,  184;  e.g.  right  to  reputa- 
tion, id. ;  right  to  monopoly,  id. ; 
franchises,  185 ;  righto  arising  out 
of  trades  or  professions,  id, ;  jus 
in  rem  tLXidjus  in  personam,  the 
best  expressions  for  the  two  grand 
divisions  of  law,  iii.  186, 189;  ob- 
jections to  other  proposed  analo- 
gous expressions,  186 ;  s.g,jus  ta 
re  BXidJHS  ad  rem,  id. ;  domiuimm 
and  ohligalio,  187 ;  wdesias  and 
obligatto,  id. ;  absolute  and  re- 
lative rights,  id.  ;  law  of  pro- 
perty and  law  of  eontraei,  188 ; 
the  expression  jus  in  rem  in  ito 
large  generic  sense  not  used  by 
Eoman  lawyers,  190;  this  vaeof 
the  term  originated  with  the  Glos- 
sators, id.\  by  modem  eiyiliaiis 
jus  in  re  used  as  equivalent  to 
jus  in  rem,  192 ;  how  %jus  •«  rem 
may  be  acquired,  131, 196 ;  errofi 
respecting  this,  id, ;  propoaitioas 
of  Heineccius  examined  and  re- 
futed, 197;  distinction  between 
iitulus  ad  acauirendum  and  wtodus 
aequirendi,  197 ;  a  jus  im  rem 
sometimes  arises  from  an  incident 
which  is  styled  a  contract,  208 ; 
but  such  an  incident  is  really  a 
conveyance  as  well  as  a  contract, 
id. ;  or  is  a  conveyance  simply, 
id.;  extent  to  which  property  said 
to  be  transferred  by  contract  of 
sale  in  English  law,  id, ;  ditto  in 
French  law,  204. 

Jus  Naturals.  (See  Natural  Lrnm.) 

Jus  Personarum,  (See  Persssu, 
Lawof.) 

Jusjpuhlicum  and  jus  privatrnm^  di- 
vision of  law  into,  ii.  71. 

Jus  reale  et  personate^  sometimes 
substituted  for  jus  in  rem  si  in 
personam,  iii.  214 ;  ambiguity  at- 
taching to  these  terms,  id. 

Jus  rerum,  origin  and  meaning  of 
the  term,  iii.  156.  (See  T%Za§s, 
Zmw  of.) 

Just  and  Justice,  analysis  of  the 
terms,  i.  232  n. 

Justices  of  the  Peace,  difficulties 
which  they  have  in  administering 
the  law,  iii.  311 ;  growing  import- 
ance of  their  functiona,  814. 

Justinian,  remarks  on  the  arrange- 
ment adopted  in  the  Institutes  of. 
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iii.  146 ;  on  that  adopted  in  the 
Code  and  Digest,  id. 

Sjuii»  hit  definitions  of  goremment, 
L  909 ;  want  of  precision  in  hit 
noUons  of  "  right,*'  257 ;  his  dcfi- 
nition  of  political  liberty,  329, 
881;  bis  distinction  of  Kubjcrtivity 
and  objcctiritj,  ii.  401;  misap- 
plication of  these  terms  by  Ger- 
man jurists,  tW.;  nearly  tally  with 
Lodie*a  ideas  ^tteu  by  reflection 
and  ideas  gotten  by  sensation, 
406;  bis  'Metaphysische  Anfanf^- 
grttnde  der  Boohtslehre,*  iii.  167 ; 
.  uaekasncss  of  the  new  terms  for 
^iira  til  real  introduced  by  him,  i<L 
Kng,  maxim  that  be  is  incapable  of 
committing  wrong,  i.  239 ;  is  not 
aorereign    or   supreme,  id,  (see 

JCnowlodge,  importanceof  the  spread 
of,  i.  84 ;  want  of,  makes  form  of 
gOTemment  important,  254 ;  con- 
trary opinion  or  (Economists,  254. 

Larceny,  inconsistent  defmitions  of, 
iii.  W7;  not  so  good  a  term  as 

Law  (tee  Jus) ;  what  properly  in- 
doaed  under  the  term,  i.  I;  as 
set  by  God  to  men,  id. ;  as  set  by 
men  to  men,  id. ;  as  set  by  poli- 
tical superiors,  2 ;  as  not  set  by 
Sitical  superiors,  id. ;  positive 
r,  meaning  of  the  term,  id. ; 
poaitire  law  is  appropriate  matter 
of  jurisprudence,  id.  (see  Positive 
Lmrn) ;  Dirine  law,  meaning  of 
the  teim,  id.  (see  Divine  Law)  ; 
what  improperly  included  under 
the  term  law,  3 ;  lams  of  regeta- 
tkm,  4 ;  laws  of  motion,  tV. ;  every 
law  ia  a  command,  id. ;  analysis  of 

•  the  term  '*  command,*'  5,  9 ;  is  a 
aignification  of  desire,  5  (see  Com- 
w^md) ;  is  enforced  by  a  sanction, 
6;  analysis  of  the  term  "sanc- 
tion," id.  (see  Samciions) ;  when  a 
command  is  not  t  law.  10 ;  though 
act  by  a  sorereign,  1 1 ;  a  law  is  a 
command  which  obliges  a  person 
or  persons  to  a  course  of  conduct, 
16 ;  a  law  of  interpretation,  is  not 
properly  a  law,  19 ;  nature  of  im- 

.  pcricct  laws,  id. ;  nature  of  de- 


claratory laws,  i.  19, 187,  ii.  844; 
nature  of  eustomiry  laws,  L  28, 
148;  division  of  laws  into  •«• 
tural  and  posidve,  i.  92,  ii.  267 ; 
this  division  founded  on  com- 
pound  hjrpothesis  of  moral  sense 
and  principle  of  utility,  i.  92 ;  di- 
vision  into  jus  geiititim  and  jut 
civile  founded  on  same  hypothesis, 
id.  I  nature  of  this  distinction,  iL 
250;  the  last  two  distinctions  are 
analogous,  257 ;  uselesaness  of  the 
division  of  laws  into  natural  and 
positive,  200;  nature  of  lawa 
which  are  analogous  to  laws  pro> 
per,  i.  1 10 ;  of  metaphorical  lawa, 
why  so  odled,  110,  156;  two 
meanings  of  the  term  natural 
law,  117  (see  Natural  Law);  in- 
ternational law  is  not  law  proper, 
127, 128  (see  InUruatioHat  Lam) ; 
law  of  honour  is  founded  on  po- 
sitive morality,  127 ;  Locke's  di- 
vision of  laws,  128;  Montesquieu's 
confused  description  of  diflVrent 
kinds  of  laws,  183;  nature  of 
constitutional  law,  230 ;  meaning 
of  Hobbes's  dictum  that  law  can- 
not be  unjust,  232  n.\  rights 
created  by  law  distinguished  from 
natural  and  moral  rights,  ii.  1; 
division  of  law  into^M  in  rem  and 
juM  in  personam^  29 ;  meaning  of 
the  terms,  33  (see  Jue  in  Rem  and 
Jue  in  Pereonam) ;  ignorance  of 
law  not  a  ground  of  exemption 
from  liability,  170;  reasons  for  the 
rule,  id.  (see  Ignorance  ef  Law) ; 
distinction  between  written  and 
unwritten  law,  195  (see  Wriiiem 
Law) ;  sources  of  law,  213 ;  canon 
law,2:K) ;  Prstorian  edict,  249  (sec 
Prtetorian  Law) ;  import  of  the 
distinction  between  law  of  per- 
sons and  of  things,  381 ;  uses  of 
the  distinction,  id.  (see  Permn*^ 
Thing  a) ;  arrangements  adopted 
in  various  systems  of, and  treatiaea 
on  law  (see  Arrangememi)  %  dis- 
tinction between  public  and  pri- 
vate law,  435 ;  passages  of  ko- 
man  law  in  which  thia  diatine- 
tion  is  explained,  iii.  146;  dif- 
ficulty of  settling  true  import  of 
the  distinction,  163 ;  neceiMary  to 
do  so  in  order  to  determine  the 
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If&ra,  meaDing  of  the  t^im,  ii.  163. 

Morality  or  moralt,  meaDuif^  of 
term,i.  S.  (See  Patiiive Morality.) 

Moral  righU  distiDguiibed  from 
legal,  ii.  1. 

Moral  fCDse,  bypotbesis  of  a,  i.  29 ; 
its  existence  must  be  sMumed  to 
be  tbe*  index  of  Divine  commands 
if  we  reject  the  principle  of  utility, 
80;  true  nature  of  tlie  byix>the- 
lis,  81 ;  analogous  to  bypotbesis 
of  animal  instinct,  82 ;  Butler  its 
ablest  advocate,  87;  compound 
hypothesis  of  existence  of  a  moral 
sense  together  with  principle  of 
utility, 80;  thisbypotbesisadopted 
brHiime,  ui. ;  and  apparently  by 
tfutler,  92 ;  is  the  foundation  of 
division  of  law  into  natural  and 
positive,  93 ;  and  into  ji'««  gemiium 
and  jut  civile,  93 ;  moral  sense 
not  to  be  confounded  with  sym- 
pathy, 106  11. 

Mort^gee,  difference  between  bis 
position  in  English  and  Koman 
law,  iii.  66. 

Motives  of  human  conduct  not  to  be 
confounded  with  principle  of  uti- 
lity,  i.  96 ;  goodness  and  badness 
oft  99  «.,  105 ;  origin  of  motives 
no  part  of  theory  of  utility,  107 ; 
why  necessary  to  analyse  the 
meaning  of  the  term  in  treatise 
on  jorisprudence,  ii.  80;  motive 
precedes  volition,  86. 

Movable  and  immovable,  division 
of  things  into,  ii.  467. 

Kation,  meaning  of  term,  i.  199  n. 

Nationality,  in  the  sense  of  inde- 
pendent  political  society,  what 
constitutes,  i.  170,  199. 

Natural  Law,  two  meanings  of,  i. 
117 ;  (1)  law  of  God,  (2)  a  portion 
of  positive  law  and  positive  mora- 
lity, f^. ;  Ulpian*s  mistake  in  ex- 
tending the  term  to  instincts  of 
animals,  i.l61,ii.240,267;  distinc- 
tion  of  natural  and  positive  law, 
257,  265 ;  uselessness  of  the  dis- 
tinction, 260 ;  disparate  meanings 
attadied  to  the  term  natural  law. 


Natural  rights,  distinguished  from 

legal,  ii.  1 ;  meaning  of,  267. 
Nei^igenoe,  why  necessary  to  ana- 


lyse meaning  of,  in  tieatise  on 
jurisprudence,  ii.  80;  meaning  of, 
102.  145;  how  it  diffen  tram 
heedlessness,  102.  108, 145 ;  bow 
from  intention,  104;  of  criminal 
negligence,  lii.  329. 

Obligation,  laws  of  imperfect,  L  19; 
is  positive  or  negstive,  ii.  4;  is 
relative  or  absolute,  5 ;  in  Roman 
law  it  answers  io  jus  impersomamf 
33;  is  obnoxiousness  to  a  sanc- 
tion, 125 ;  how  it  is  distinguished 
from  physical  restraint,  136;  a 
right  cannot  be  enforced  witliout 
imposing  an  obligation,  270;  how 
it  arises  out  of  status,  423; 
scbeme  of  Roman  law  language 
relating  to,  iii.  138  (Tab.);  in 
what  sense  the  term  is  used  b^ 
classical  jurists,  147;  bow  it 
arises  from  9«aW-contract,iii.  221. 

Occult  qualities,  absurdity  of  scho- 
lastic notion  of,  ii.  382. 

Occupancy,  nature  of  acquisition  ot 
property  by,  iii.  120. 

(Economists,  their  political  system, 
i.  253  M. 

Olifprchy,  nature  of,  i.  193. 

Omission  snd  Commission,  distinc- 
tion of  acts  of,  ii.  101;  acts  of 
omission  bow  dbtinguished  from 
forbearance,  id. 

Original  contract,  false  hypothesis 
ot,  as  basis  of  government,  i.  276. 

Overt  acts,  are  attempts  which  ara 
evidence  of  intention,  ii.  121 ; 
why  required  to  make  party  cri- 
minally liable,  121, 146;  are  of  the 
essence  of  every  crime,  iii.  332. 

Ownership,  a  jus  in  rem,  ii.  35  (see 
Property). 

Psct,  meaning  of  term,  iii.  219, 221. 

Palcy.  character  of  bis  treatise  on 
Morel  and  Political  Philosophy, 
i.  68 ;  bis  erroneous  definitions  of 
civil  and  political  liberty,  235  n. ; 
his  rule  for  tlie  interpretation  of 
contracts,  ii.  123;  bis  statement 
of  tbe  difiiculty  arising  from  tha 
competition  of  opposite  analogies, 
ii.  336,  iii.  239;  Romillya  mis- 
take as  to  Paley*s  meaning,  iL 
336. 

Pandects,  natura  of  materiab  on 
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which  founded,  ii.  308 ;  nrrani^o- 
mcnt  of,  purely  unflcicDtifIc,  310. 

Parhamcnt,  itii  powera  are  both  le- 
ipslativc  and  executiTe,  i.  209, 
(See  Com  wont.  House  of.) 

Penal,  a  wider  term  than  criminal, 
iii.  320. 

Peretfrini,  condition  of,  at  Borne,  ii. 
24i. 

Personal,  difTercnce  between  the 
meaning  of  the  term  in  English 
and  Eoman  law,  iii.  215,  21(); 
meaning  of  the  division  of  pro- 
perty into  real  and  personal,  216 ; 
personal  lerritudes,  why  so  called, 
217. 

Personal  Rights.  (See  Jat  in  pcr^ 
9onam,) 

Person,  meaning  of  the  term,  ii.  6 ; 
amongst  modem  civilians  means 
a  human  being  capable  of  rights, 
7  ;  a  slare,  therefore,  according  to 
these,  is  not  a  person,  id. ;  Roman 
notion  of  it  included  all  human 
beings,  8;  sometimes  synonymous 
with  ttatut  in  classical  jurists,  11 ; 
used  by  author  as  equivalent  to 
'  man,*  13  ;  meaning  of  the  term 
legal  or  fictitious  person,  18 ;  how 
it  is  distinguished  from  thing,  27  ; 
how  from  a  fact  or  event,  id. ;  of 
a  person  considered  aa  the  sub- 
ject of  rights,  31, 47 ;  when  a  sub- 
ject of  a  right  is  a  thing,  49  ;  of 
rights  in  rem  over  persons,  iii.  164. 

Persons,  law  of,  import  of  the  distinc- 
tion between  it  and  law  of  things, 
ii.  381 ;  uses  of  the  distinction, 
id. ;  the  distinction  is  merely  arbi- 
trary, id. ;  Thibaut*s  essay  on  jm9 
fertonamm  ei  rerum,  396  ;  its  re- 
lation to  law  of  things,  412 ;  is  the 
law  of  ttattu,  ii.  381,  iii.  164;  is 
concerned  with  the  difference  be- 
tween persons,  ii.  395  ;  should  fol- 
low law  of  things  in  a  code  or 
treatise,  420,  421 ;  objections  to 
dirision  of  law  into  law  of  per- 
sons and  things,  427 ;  various  ex- 
pressions for  law  of  persons,  iii. 
146 ;  origin  of  Hale*s  error  as  to 
what  is  comprised  in  it,  179  ;  dis- 
tinction between  law  of  persons 
and  of  things  is  not  perfect,  181 ; 
where  thejr  blend,  id. ;  importance 
of  the  distinction,  183. 


Petitions  of  Right,  i.  262. 

Pi<fnu9,  iii.  65. 

Pii'hijtcita,  equivalent  to  leffet^  vL' 
198. 

Phhtt,  its  logi-slative  power,  ii.  197. 

Political  lilierty.  true  nature  of,  i. 
211 ;  Palcy*a  erroneous  definition 
of  it,  235  IT. ;  Kant*s  definition  of 
it,  329,  331 ;  is  the  absence  of 
legal  restraint,  ii.  15  ». 

PoIitic4U  society,  independent,  dis- 
tinguishing marks  of,  i.  170;  when 
it  is  not  independent,  177  ;  is  not 
capable  of  a  precise  definition, 
179 ;  origin  or  causes  of  political 
society,  264. 

Political  subordinates,  exercise  tore- 
reign  powers,  i.  200. 

Politics,  importance  of  applying 
principle  of  utility  to  questions 
of,  i.  50. 

Popular  Crovemment,  meaning  of 
term,  i.  245  ;  may  be  inferior  to 
monarchical  in  a  well-inttmeted 
community,  254  ti. ;  not  so  in  one 
imperfectly  instructed,  id, 

Populus,  its  legislative  power,  ii. 
197. 

Positive  Law,  meaning  of  term,  L 
2,  132, 316 ;  is  appropriate  matter 
of  jurisprudence,  1,  2,  114  «. ; 
division  of  law  into  natural  and 
Dositive,  i.  92,  ii.  257,  265 ;  this 
aivision  founded  on  eomponnd 
hypothesis  of  moral  aenae  and 
principle  of  utility,  i.  92 ;  nseless- 
ness  of  the  division,  ii.  260 ;  erefj 
positive  law  is  the  direct  or  cir- 
cuitous command  of  a  monareh 
or  sovereign  number,  L  121;  is 
therefore,  a  law  proper,  t^. ;  eon- 
fiict  between  positive  law  and 
(positive  morality,  145  ;  is  a  crea- 
tion of  sovereign  authority,  iL 
221 ;  cannot  be  created  in  any 
other  way,  id. 

Positive  Morality,  some  roles  of, 
are  not  laws,  i.  3,  17 ;  are  doaely 
analogous  to  laws,  17 ;  some  mles 
of,  are  laws,  18 ;  meaning  of  the 
term,  3,  113  n. ;  what  laws  are 
embraced  by  the  term,  112  «. ; 
what  is  included  in  the  acienee  of 
positive  morality,  114  «. ;  inter- 
national law  is  a  branch  of  it,  i^ ; 
different  kinds  of  mica  of  it  whioli 
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are  Uwf  proper,  121;  diflcrcnt 
kinds  of  rules  of  it  which  are  not 
laws  nroper,  126;  conflict  between 
it  and  potitire  law,  145. 

Practice,  inseparable  from  t1ieor}%  i. 
42  ;  but  all  men  are  oAen  not 
capable  of  equal  proficiency  in 
both,  iii.  380 ;  neccAiity  that  they 
should  be  combined  for  purposes 
of  legislation  and  codification, 
878,  381,  382. 

^rmlor^  jurisdiction  of,  ii.  285 ;  na- 
ture of  ciTil  proceeding*  before, 
286 ;  nature  of  hit  perpetual 
edict,  296;  supposition  that  his 
power  was  usurped,  314. 

Pr^tUr  Pertgrinmt^  origin  of  his  ap- 
pointment, ii.  245. 

Pnetorian  Law,  origin  of,  ii.  249; 
sometimes  identified  with^M  i^^- 
iiuwit  250;  is  founded  onjtu  gem^ 
Hum,  251. 

Prescription,  as  a  mode  of  acquisi- 
tion, examined,  iii.  199. . 

Presumptions,  unsuitableness  of  the 
term,  u.  181 ;  different  kinds  of,  id. 

Primary  rights  and  duties,  ii.  450, 
454;  not  always  distinguished 
from  secondary,  457 ;  how  to  be 
diridad  into  classes,  474. 

PriTate  and  public  wrongs,  distinc- 
tion  between,  ii.  192. 

PriTate  law  and  public,  distinction 
between,  ii.  435. 

Pririleges,  Roman  notion  of,  ii.  201 ; 
ftr«  all  strictly  personal,  iii.  93 ; 
are  rights  arising  imroediat<*Iy 
from  laws,  id, ;  meaning  of,  in 
English  law,  100;  not  part  of 
law  of  9taiu4,  i77. 

Promidgation  of  a  law,  what  it  is,  ii. 
203. 

Pjroperty  fsee  Jus  in  rem),  insti- 
tution of,  depends  on  principles 
of  utility,  i.  61 ;  a^V«  ta  rem,  ii. 
35,  iii.  158 ;  rarious  meanings  of 
the  term,  ii.  477  ;  taken  by  author 
to  mean  any  right  in  rem  indefi- 
nite in  joint  of  user,  ii.  480,  iii. 
158 ;    distinction    between,    and 

.  easement  or  senritude,  iii.  2; 
different  modes  of  it,  4;  nerer 
without  restriction,  id, ;  even  in 
its  most  absolute  form,  6 ;  but  in- 
capable of  exact  definition,  7  ; 
difenmit  modes  of  property  al- 


ways distinguishable,  8 ;  diifi- 
cufties  with  which  the  term  is 
encumbered,  15  ;  not  applied  in 
En<(lish  law  to  interest  of  lessee 
for  years,  id, ;  right  of  property 
may  be  resolved  into  right  of  user, 
and  right  of  exclusion,  19,  158 ; 
nature  of  absolute  rights  of  pro- 
perty (jus  in  reproprid),  61, 158 ; 
nature  of  rights  of  property  not 
absolute  {jura  in  re  attend),  63 ; 
obligations  which  correlate  to  it, 
158;  how  acquired,  195;  errors 
respecting  ac<juisition  of,  id, ;  ti^ 
tultu  ad  aequtrendum  and  modus 
acquirendi,  197 ;  propositions  of 
Heineccius  examined  and  refuted, 
id. ;  sometimes  said  to  be  aeqnired 
by  contract,  131,  202 ;  but  then 
contracts  are  really  conreyanoes, 
id. ;  extent  to  which  it  is  said  to 
be  transferred  by  contract  of  sale 
in  English  law,  id. ;  ditto  in 
French  law,  204. 

Public  and  private  wrongs,  distinc- 
tion between,  ii.  192. 

Public  law  and  private,  distinction 
between,  ii.  435 ;  is  an  inconve- 
nient distinction,  414;  diff*erent 
meanings  of  public  law,  435 ;  is  to 
be  inserted  in  law  of  persona,  439. 

Punishment,  sometimes  annexed  to 
injuries  which  are  not  crimes,  iii. 
3^1) ;  rules  for  the  application  of, 
336. 

Qaurri-con tracts,  nature  of,  iii.  133, 
221 ;  not  to  be  confounded  with 
implied  contracts,  136,  139,  223  ; 
illustrated  bv  solutio  indMti,  id. ; 
includes  ail  anomalous  obliga- 
tions, 223. 

Qaari-delicts,  nature  of,  iii.  134  ; 
distinction  of,  from  delicts  and 
^^#f -con tracts  illogical  and  su- 
perfluous, 151. 

Rashness,  whv  necessary  to  analyae 
meaning  of,  in  treatise  on  Juria- 
pnidence,  ii.  80 ;  nature  of,  108, 
145 ;  how  it  differs  from  heedless- 
ness and  negligence,  108,  108, 
145  ;  how  from  intention,  104 ; 
how  it  differs  from  hasty  inten- 
tion, 108 ;  criminal  rashness,  iii. 
329. 
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Saiio  decidendi^  process  ofextract- 
inff,  ii.  325,  329,  359. 

Real,  difierence  betircen  the  mean- 
ing of  the  term  in  English  and 
Koman  law,  iii.  215  ;  meaning 
of  the  distinction  real  and  per- 
sonal property,  id.  ;  in  a  few 
cases  tlie  term  real  in  English 
law  corresponds  to  in  rem  in  «ivil 
law,  21G ;  real  senritudes,  why  so 
called,  217. 

Beal  liights.    (See  Ju4  in  rem.) 

Benorters,  whether  authorized, 
•Dould  be  appointed,  in  law 
courts,  ii.  365 ;  Lord  Bacon's 
recommendation,  id. 

Bepresentation,  theory  of,  of  peo- 
ple in  Parliament,  i.  200;  de- 
legation of  authority  may  be  ab- 
solute or  subject  to  a  trust,  202  ; 
in  this  country  it  is  subject  to  a 
trust,  203;  the  performance  of 
the  trust  can  only  be  enforced 
morally,  203,  205. 

Bepublic,  remarks  on  the  term,  i. 
198. 

Beputation,  ri|^ht  to,  is  a  right  in 
rem,  ii.  52,  in.  164  ;  is  a  right  to 
forbearance  oqly,  ii.  52. 

J2f«,  different  meanings  of  term  in 
Boman  Law,  iii.  147.  (See  Tkiiiffs.) 

Ret  communef,  nature  of,  iii.  56. 

RespuhlietB,  nature  of,  iii.  56. 

RetpoMsa  prudenium,  not  generally 
an  immediate  source  of  law,  ii. 
232  ;  whether  juritprudenies  had 
CTer  judicial  authority  at  Bome, 
236. 

Reus,  ambiguity  of  the  term,  iL  154. 

Beward,  is  not  a  sanction,  i.  8. 

Bight,  not  necessary  to  determine 
exact  meaning  of,  in  order  to 
determine  prorince  of  jurispru- 
dence, i.  22;  meaning  of  pro- 
position that  might  is  right,  256  ; 
different  meanings  of  the  term 
right,  i.  257,  ii.  59;  a  right  is 
worth  nothing  in  itself,  i.  260; 
only  yaluable  so  far  as  it  is  ex- 
pedient to  exercise  it,  id. ;  ori- 
gin of  rights,  271 ;  meaning  of 
natural  rights,  267  ;  no  rights 
can  be  enforced  without  impo- 
sing obligation,  270 ;  legal  rigbts 
distinguished  from  natural  and 
mond  rights,  ii.  1  ;  every  right 


resides  in  a  pemon,  90;  and  is  a 
right  against  a  person,  id,;  is 
sometimes  over  a  pierson,  31,  47 ; 
rights  in  rem  and  rights  in  per- 
sonam,  or  real  and  personal  rights 
(sec  Jvs  in  rem,  Jum  in  permmam) ; 
abstract  meaning  of  the  term«58; 
Blaokstone's  definition  of  it^64; 
no  definition  of  it  in  daasieal 
Jurists,  64;  Mackeldey'a  defini- 
tion, 65  ;  Milhlenbnich's  defi- 
nition, id. ;  Thibaut's  definition, 
id.\  nature  of  Tested  righta,iiL  69; 
of  contingent  rights,  72. 

Boman  Law,  value  of  Uie  stody  of  it, 
iii.  358 ;  in  what  its  Talae  reaUy 
consists,  359;  is  not  abaolntely 
necessary  to  a  lawjrer,  861. 

Bomans,  tneir  relations  with  fo- 
reigners, ii.  242. 

Boroilly,  Sir  Samuel,  his  remarks 
on  interpretation,  ii.  ^16,  840; 
his  objections  to  jndidary  law, 
349,  367. 

Sanction,  erery  law  is  enforced  by 
a,  i.  6 ;  analysis  of  the  term,  L  6, 
ii.  124 ;  Paley's  erroneous  defini- 
tion of  it,  i.  7  ;  a  reward  is  not  a 
sanction,  8 ;  how  it  is  related^  to 
command  and  duty,  9 ;  obligation 
is  obnoxiousness  to  a  sanction, 
ii.  125 ;  it  operates  on  the  detirei, 
not  on  the  unll,  126 ;  how  dis- 
tinguished from  physical  eompnl- 
sion,  136 ;  the  ultimate  sanctioB  is 
always  suffering,  139 ;  not  always 
physical  compulsion  or  restraint. 
140;  different  kinds  of  aanctioBS, 
189. 

Savigny,  Von,  his  objections  to  co- 
dification, iii.  294;  his  controrersT 
with  Thibaut  on  the  subjeet,S9(l 

Schuldner,  ambiguity  of  tuo  term, 
ii.  152. 

Selfish  System, not  to  be  confoonded 
with  theory  of  utility,  i.  108 ;  ab* 
surdity  of  the  system,  104. 

SenatuM'Contulta,  their  binding  aa- 
thority,  ii.  199. 

Seirant,  rights  of  master  orer,  are 
rights  in  personam,  ii.  47,  iii.  164; 
but  right  of  master  to  serrioes  of, 
are  rights  in  rem,  ii.  48,  iii.  164. 

Serritude,  is  tijme  in  rem^  ii.  86,  iiL 
21,  159 ;  may  also  giTO  rise  to  a 
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hu  inpermfmam^  ii.  87 ;  disiinciion 
qeifre«n  it  and  property,  iii.  2, 
18,  159 ;  meuiiiii;  or  term,  2, 12, 
28,  169;  is  hardly  ezpretsed  by 
MMement,  169;  is  a  fra^^nieut 
.of  property,  18,  28 ;  difficulties 
whiek  eocumber  the  •term.  IG  ; 
touietiiiiet  answers  to  what  is 
eaUed  a  right  of  property,  id. ;  is 
a  light  to  uses  or  forbearances 
fenmlly  of  a  class,  21 ;  cannot 
eooaiat  tji  faeiemdo,  23 ;  why,  if 
aegatiTe,  it  is  a  jus  in  rem,  24 ; 
when  a  duty  annexed  to  the  ri^ht 
of  property  is  not  a  serritude,  26 ; 
»<aning  of  phrase  ret  territ,  id. ; 
meaning  of  phrase  nulli  res  sua 
servii,  27  ;  may  coexist  with  any 
modlf  of  property,  28;  distinction 
between  real  and  personal  serri- 
tadee,  80, 82 ;  whysocaUed,217; 
meaning  of  terms  servient  and 
dtminamit9i;  in  m  hat  sense  every 
■erritiide  personal,  82,83 ;  distinc- 
tioii  between  urban  and  predial 
■erritadea,  88 ;  in  French  law  all 
arefeal(«erv»eietyS»jir»er#),39;  what 
modes  of  nroperty  improperly  in- 
diidediuiaerthetenn,40,159;  dis- 
tinelaon  between  affirinatiTe  or  po- 
8itiTe,and  negatire  serTitude8,l9. 

8ldU,  want  of,  as  a  ground  of  lia- 
bility, iL  187. 

SlaTe,  a  **penon"  in  language  of 
Boman  jurista,  ii.  8,  51 ;  not  a 
**  pcreon  **  in  language  of  modem 
cmliana,  7 ;  meaning  of  saying 
that  he  ia  a  chattel,  51. 

Society,  independent  political,  dis- 

'  tiagmahing  marks  of,  i.  170;  na- 
tend,  nature  of,  176  ;  political, 
boi  aabordinate,  nature  of,  177 ; 
AOi  capable  of  a  precise  definition, 
179 ;  number  necessary  to  consti- 
tute political  society,  182 ;  origin 
or  eanae  of  society.  264. 

Solcmnitice  attached  to  alienation, 
uL  121 ;  annexed  to  contracts, 
12a. 

Sonreea  of  law,  ii.  213  ;  different 
meanings  assigned  to,  213,  237 ; 
opinions  of  lawyers  are  not  im- 
nsediately  so,  235 ;  but  frequently 
aio  adopted  by  judges,  id, 

Soforeign,  ranous  meanings  of 
the  term,   i.   198  ». ;   sorcreign 
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powen,  mar  be  exereiaed  through 
jiolitical  suDordinates,  200;  must 
be  so,  in  most  instances,  id, ;  de- 
Icpition  of  sovereign  powers, 
2i)2;  by  commons  to  represen- 
tatives, id. ;  distinction  of  them 
into  le^slative  and  executive 
powers,  206  ;  cannot  be  accu- 
rately so  distinguished,  207 ;  so- 
vereifpi  powers,  limits  of,  225; 
meaning  of  the  term  unconstitu- 
tional, 228;  all  penons  exercising 
portions  of  sovereign  power  may 
DC  legally  bound,  233 ;  including 
the  king,  237 ;  sovereign  may  be 
pursued  before  his  own  tribunals, 
261 ;  but  rights  against  him  are 
only  ^MoW-legal  rights,  262 ;  this 
does  not  apply,  necessarily,  to 
king  of  England  who  is  not  sove- 
reign, id. ;  sovereign  power,  inca- 
pable of  legal  limitation,225,2i7 ; 
origin  of  doubt  as  to  this,  247 ; 
admitted  by  Sidney,  id. ;  and  br 
Uobbcs,  248 ;  nature  of  rights  or, 
over  res  pritaim,  ii;.  58. 

Sovereignty,  analysis  of  the  term, 
i.  170 ;  implies  habit  of  obedience 
to  a  common  determinate  supe- 
rior, 170,  171,  199 ;  and  indepen- 
dence on  the  part  of  the  monarch 
orsovereign  number, t<^. ;  it  implies 
an  independent  political  aoctety, 
170;  not  capable  of  a  precise  de- 
finition, 179 ;  definition  of  it  by 
Bentham,  186 ;  by  Hobbes,  187 ; 
by  Grotius,  188 ;  by  Von  Mart4<ns, 
189  ;  forms  of  it,  190 ;  monarchy, 
191;  aristocracy.  192, 199;  limited 
monarchies,  195. 

Specie,  things  existing  in,  how  they 
differ  from  things  t«  aenere,  ii. 
468. 

State,  meaning  of  the  term,  i.  199  m. 

Status,  meaning  of  the  term,  ii.  10, 
382,  386  »..  412,  iii.  171 ;  great 
difficulty  of  fixing  meaning,  iii. 
171 ;  right  of  or  in,  is  a  right  im 
rem,  ii.  52  ;  is  a  right  to  a  forbear- 
anoe  only,  id. ;  erroneous  notions 
of  it,  383;  error  of  Heineoeius,  that 
it  is  a  quality,  id, ;  similar  error 
of  Bentham,  886  ;  how  distin- 
guished from  universitales  juris, 
3H9,  893,  895,  iii.  174 ;  and  from 
other  oollections  of  rights,  ii.  891 ; 
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Bentham's  analysis  also  fails  in 
this  respect,  389;  status,  not  to 
be  distinguished  by  tlie  fact  that 
the  party  bearing  it  has  jus  in 
rem  10  its  constituent  rights,  39i ; 
Muh1enbruch*K  error  in  supposing 
that  it  is  a  rn|nu'ity  or  faculty, 
40().  405  ;  capnl  is  not  identical 
with  it,  410  ;  wherein  it  consists, 
ii.  425,  iii.  169, 171 ;  in  what  sense 
the  idea  of  status  is  necessary,  ii. 
410 ;  hovr  obligations  arise  out  of 
it,  423 ;  of  a  status  that  is  purely 
onerous,  iii.  173  ;  the  right  in  or 
to  it,  is  analogous  to  ownership, 
iii. ;  privileffia  do  not  belong  to 
XsLW  of  status,  M7, 

Statute,  difficulty  of  expressing,  so 
as  to  be  intelligible,  ii.  370. 

Statute  law,  meaning  of  term,  ii. 
321 ;  distinction  of,  and  judiciary 
law,  ffW. ;  interpretation  of,  325 
(see  Interpret atiom). 

Subject  of  a  right  means  the  thing 
over,  in,  or  to  which  a  right 
exists,  ii.  40^1 ;  not  the  person  who 
has  the  right,  403 ;  the  latter  is 
the  meaning  of  the  German  ju- 
rists, 404 ;  this  is  a  misapplication 
of  the  language  of  Kant,  404. 

Substantive  and  adjective  law,  ob- 
jection to  the  term,  ii.  451. 

Succession,  laws  relating  to,  oc- 
curring at  a  death,  belong  pro- 
])erly  to  law  of  status,  iii.  182 ; 
why  inserted  in  law  of  things,  id. 

Superficies,  iii.  65. 

Su|)eriority,  analysis  of  the  term, 
i.  15 ;  implied  by  the  term  com- 
mand, 16. 

Syllogism,  how  distinguished  from 
anidogical  reasoning,  iii.  262 ;  use 
of,  263.  267. 

Sympathy,  confusion  of,  with  moral 
sense,  i.  106  n. ;  assumed  by  theory 
of  utility,  107  n. ;  origin  of,  not 
connected  with  theory  of  utility, 
id. 

Testator,  what  is  meant  by  inten- 
tion of,  ii.  121. 

Theft,  inconsistent  definitions  of,  iii. 
307;  better  term  than  larceny, 
308. 

Theory,  inseparable  from  practice, 
i.  4u5 ;  but  men  are  often  not  ca- 


*  pable  of  equal  proficiency  in  both, 
iii.  380;  necessity  that  both  ahoiild 
be  combined  for  imrposea  of  legis- 
lation and  codincation,  378,  &1, 
382. 

Thibaut,  his  definition  of  right,  ii. 
65  ;  his  cssny  on  law  of  persons 
and  law  of  things,  395  ;  his  writ- 
ings in  favour  of  codification,  iiL 
296. 

Things,  meaning  of  the  term*  ii. 
19,  464 ;  meaning  of  res  in  Bo- 
man  law,  iii.  147 ;  are  permanciit 
external  objects,  ii.  19 ;  how  dis- 
tinguished from  persons,  19,  27 ; 
how  distinguished  from  facia  or 
events,  id,  ;  term  extended  by 
Koman  lan-yers  to  acts  and  for- 
bearances, 22 ;  and  also  to  rights 
and  obli^tions,  24 ;  peraona  may 
be  considered  as  thinga,  where 
they  are  subjects  of  rights,  49;  im- 
port  of  the  diatinction  between 
law  of  things  and  of  persons,  S81 ; 
uses  of  the  distinction,  uf . ;  it  is 
a  distinction  which  is  merely  ar- 
bitrary, id, ;  Thibaut*8  eaaajon 
law  of^^persons  and  of  thinga,  995 ; 
the  relation  of  these  two  depart- 
ments of  law  to  each  other,  412 ; 
how  the  division  between  them  is 
to  be  observed,  419 ;  law  of  things 
should  precede  lawof  persona, 420, 
421 ;  snould  be  treated  moat  in 
detail,  421 ;  objectiona  to  division 
of  law  into  law  of  persona  and  law 
of  things,  427 ;  Blackstone'a  mia- 
apprehcnsion  as  to  rightsof  things, 
429  ;  misapprehension  of  Boman 
lawyers  as  to  the  same,  430 ;  grand 
divisions  of  law  of  thinga,  450; 
difference  in  meaning  of  term  in 
Itoman  and  English  law,  464; 
divisions  of  things,  466;  corpo- 
real and  incorporeal,  23,  4o7 ; 
movable  and  immovable,  467 ; 
specific  and  generic,  468 ;  fnngi- 
ble  and  not  fungible,  469 ;  auiii- 
dpi  et  nee  mancipi,  472 ;  ori^ 
and  meaning  of  the  term  jus 
rerum,  iii.  156. 

Title,  in  its  strict  sense,  applicable  to 
facts  through  which  ri|gfnta  arecon- 
ferrcd,  iii.  91 ;  meaning  of  it  as 
used  by  £n^lish  lawyera,  100; 
the  facts  which  constitute  it  are 
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€99eHiud  or  accidental,  101 ;  not 
to  be  confounded  with  right,  214 ; 
is  the  investitive  fact  or  event, 
id. 

2^tmlM4  od  afiquircudnm,  error  in 
dividing  every  acquitfition  o(  jtts 
in  rem  into,  and  modus  arnui- 
mMft.iii.llM];  prupositions  of  Hci- 
neccius  respecting,  examined  and 
refuted,  197 ;  in  what  cases  fit,  ad 
4iev.and  mod,  acq.  distinguishable, 
210. 

Truth,  necessary  and  contingent, 
difference  between,  iii.  258. 

Ulpian,  his  mistaken  notion  of  ^'tur 

maimraU,  i.  161,  ii.  240, 267. 
Unconstitutional,   meaning   of  the 

term,  i.  230. 
United  States,  government  of,  is  a 

sunremc  federal  government,  i. 

222. 
Unjittt,  analysis'  of  the  term,  i. 

Umieereitate*    jnris,    how    dittin- 

Sished .  from  ttatus,  ii.  384, 393, 
S,  iii.  174;  why  not  so  promi- 
nent in  English  as  in  Koman  law, 
iii.  175. 

Unwritten  law.  (See  Written  Law,) 

Usucapion,  as  a  mode  of  acquisition, 
examined,  iii.  199. 

UnUf  not  properly  a  servitude,  iii. 
40. 

Ueu^mrtme,  not  properly  a  servi- 
tude, iii.  40. 

Utilie  actio,  meaning  of,  ii.  303. 

Utility,  true  statement  of  the  theory 
of,  1.  32 ;  infers  divine  laws  from 
tendency  of  human  actions,  id, ; 
true  tendency  of  human  actions, 
id,  I  true  test  of  that  tendency, 
id, ;  first  objection  as  to  applica- 
bility of  theory  that  it  were  dan- 
gerous, 36 ;  first  answer  to  this  ob- 
jection, 39 ;  second  answer  to  this 
objection,  40;  principles  of  utility 
aooord  mith  moral  sentiments, 
44;  and  with  Divine  rules,  45; 
importance  of  applying  this  prin- 
ciple to  political  questions,  50; 
second  objection  as  to  applicabi- 
lity of  theory  that  it  were  dif- 
ficult, 53 ;  first  answer  to  that  ob- 
jection, 54;  this  objection  com- 
mon to  all  hypotheses,  55 ;  can- 


not bo  completely  removed,  55, 
57,  58;  leading  principles  of 
theory  may  be  discovered,  55, 59  ; 
example  from  institution  of  pro- 
perty, 61 ;  dinicuky  of  applying 
nriniMples  of  tlio  tlu'ory  can  only 
Iw  riMnovcil  by  dilYuKion  of  know* 
Ird;;e,  61;  principle  of  utility  is 
the  true  key  to  ethical  know* 
li'd^e,  65,  67  ;  admitUMl  to  be 
an  imperfect  index  of  Divine 
commands,  which  are  the  test 
of  human  conduct,  76 ;  not  incon- 
sistent with  our  notions  of  Deity 
thnt  it  should  be  so,  78 ;  Chris- 
tianity as  revealed,  admitted 
by  liutler  to  be  imperfect,  id, ;  if 
utility  not  the  true  index,  we 
must  assume  a  '  moral  sense,'  80 ; 
true  nature  of  this  hypothesis,  81 ; 
is  analogous  to  hypotnesis  of  ani- 
mal instinct,  82 ;  Hume  assumes 
the  existence  of  moral  sense  as 
well  as  principle  of  utility,  80 ; 
Butler  the  ablest  advocate  of  this 
hyi)othesis,  87  ;  if  it  exists,  it  is 
a  ))erfect  index  to  the  Divine  com- 
mands, id, ;  no  evidence  that  such 
a  sense  exists,  id,;  moral  senti- 
ments are  not  prompt  and  inevit- 
able, 89 ;  nor  are  the  moral  scn- 
t  iments  of  all  men  precisely  alike, 
90 ;  Butler  probabiv  assumes  the 
existence  of  pnncipfe  of  utility  as 
well  as  moral  sense,  92  ;  division 
of  law  into  ;'««  civile  and  Jus  ycu^ 
tium,  founaed  on  the  compound 
hypothesis,  93  ;  as  also  is  tne  di- 
vision of  law  into  matnral  and 
jH/silite,  id. ;  according  to  true 
tbeory  utility  is  not  test  of  humsn 
conduct,  96  ;  is  only  the  index  to 
the  Divine  commands,  m/.  ;  as 
index  to  the  test  of  human  con- 
duct not  to  be  confounded  with 
motives,  96,  105 ;  tbeory  of  it 
not  to  be  confounded  with  the 
9c//Uk  tjftlem,  102;  that  system 
is  an  hy|>othesis  as  to  the  origin 
of  benevolence,  103;  Hartley's 
statement  of  the  hypothesis,  103 ; 
theory  of  utility  not  invented  by 
Bentliam,  103  n, ;  but  first  pro- 

t>erly   examined   and   stated    by 
lim,  id. ;   it  assumes  sympathy, 
107  M. ;  ia  independent  of  any  by- 


408 


INDEX. 


poCliesis  oonoeming  origin  of  mo- 
tires,  107. 

Vested  right,  wliat  is  meant  by, 
as  distinguished  from  contingent, 
iii.  69. 

Virtue  and  rice,  Locke's  observa- 
tions on,  i.  152. 

Volition,  the  antecedent  desire  which 
precedes  will,  iL  81 ;  will  is  not 
apower  as  shown  b^  Dr.  Brown, 
82;  nature  of  volitions,  84;  acts 
are  conseauenoes  of  them,  85  ; 
they  are  desires  which  consum- 
mate themselves,  id. 

Voluntary,  uncertain  meaning  of 
the  term,  88. 

Ward,  rifi[hta  of  guardian  over,  are 
rif^ts  tji  personam^  ii.  47,  iii. 
iSi;  but  rights  of  guardian  to 
custody,  etc,  of,  are  rights  tJi 
rem,  ii.  48,  iii.  164. 

Wife,  rights  of,  which  are  tn  per- 


9onam^  iL  46;  rights  of,  which 
are  in  rest,  id. 

Will,  why  necessary  to  analyse 
meaning  of  terra  in  treatise  oo 
jurisprudence,  ii.  80 ;  analysis  of 
term,  81 ;  is  not  a  power  as  shown 
by  Dr.  Brown,  83;  how  con- 
founded with  intention,  86,  94; 
does  not  difier  from  a  wish  or  de- 
sire, 82 ;  Locke's  near  approach 
to  true  notion  of  it,  87 ;  produces 
acts  only, not  consequeneesof  acts, 
94 ;  confusion  of  will  with  inten- 
tion, 115 ;  explanation  of  supfWDsed 
conflict  of  will  with  desire,  129 ; 
cannot  directly  control  desires, 
130;  may  destroy  desires  indi- 
rectly, id. 

Written  and  unwritten  law,  distin- 
tion  between,  ii.  195 ;  how  un- 
derstood by  Roman  lawyers,  196 ; 
how,  by  modem  civilians,  902; 
how  by  Hale  and  Blackstcne,  206. 

Wrong,  analysis  of,  ii.  142. 
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CLnnre  (Loan)  life.  By  Rsr.  O.  R.  Glbio,  M. A.  Poet  8to.  8«.  6<2. 
COLCHESTER  (Thb)  PAPERS.     The  Diaiy  and  Correepondenee 

of  Charios  Abbott,  Lord  Colehsstsr,  Spsaksr  of  tlis  Uonss  of  Commoni', 
180>-1817.    Edited  by  bis  Soo.    Portrait.    •  Tola.    8to.    4te. 

COLERIDGE  (Sakubl  Tatloe).    Speeimena  of  hia  TaUe-Talk. 

JkmSMiiom,    PortralL    Fcap.  6to.    <«. 

COLOKLiL  UBRART.    [See  Home  and  Colonial  Library.] 
COOK'S  (ReY.  Canon)  Sermona  Preached  at  Lincoln's  Inn  Chapel, 

and  OB  Spseiai  Opcaktoos.    8ro.   9«. 

COOKERY  (MoDBav  Dombstio).  Founded  on  Principles  of  Economy 
and  Piactlcal  KDOvlsdgs,  and  adaptsd  IbrPrlrats  FamUlos.  By  a 
Lady.    Ntm  EiMtm,  Woodeots.    Feap.Sro.    St.  % 

(X)RKWALLIS  (Thb)  Papers    and  Correspondence  during  the 

AflMricao  War, — ^Admlaistrations  la  lodia,— Unloo  vllh  Irslaod,  and 
Poaesof  Amlaos.  Edited  by  Cbas&bs  Boss.  Seeomd  EMim.  tVou. 
Sto.  S8«. 

COWPER'S  (Mabt,  CouirTBsa)  Diary  while  Lady  of  the  Bedchamber 

to  Caroaas  Prioceas  of  Wales,  171d-fl0.  Edited  by  Uoo.  Srsucaa 
CowrBa.    StMnd  EditUn,   Portrait.    Svo.   lOnLdd. 

C&ABBE'S  (Rbt.  Obobob)  Life,  Letten,  and  Joumala.    By  his  Sob. 

Portrait    Fcap.  Sro.    8e. 

Life  and    Poetical  Works.    Plates.    8  Vols.    Fcap. 

Sto.    Me. 

life  and  Poetical  Worka.    Platea.    Royal  8to.    7d. 
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CR0K£R*8     (J.   W.)     FrogreitiT«     Gteographj    for 

Stories   for   Childreo,  Selected  from  the  Hiitory   of 

Bofweirt  Life  of  Johnson.      Indading  the  Tonr  to 

tlMH«bridM.    PortnUU.    Sojaiero.    10«. 
Reeayt  on  the  Ktrlj  Period  of  the  French  EeTolaiion. 

— Hiitoricml  Esmj  on  the  Guillotine.    Teap.  8to.    If. 

CROMWELL  (OuTBi)  and  John  Banyan.    B7  Bobbbt  Sotmnr. 

PMt8TO.   s«. 

CROWE'S  AVD  CAyALCA8ELLE*S  NoUcet  of  iho  Eariy  Flemiih 

Falatora;  tlMirUTMud  Works.    Woodests.    PortSro.      ISi. 

History  of    Painting   in    Italy,  from  2ad  to   16ih 

Cmktxaj,    D«riT«d  fron  Ulstodcal  lto^««rebM  m  ««1I  m  Uif>t»t«  df 
ilM  Works  of  Art  la  tkst  Covatry.    Witk  70  lUnstratloes.    YoU.  I. 
II.    StoC    ttg. 


CdMMINO'S  (R.  GoaiMi)  Five  Years  of  a  Hunter's  Ufe  in  the 

For  laterior  of  Sooth  Afrieo;  with  Anecdotes  of  the  Choc*,  oad  Nocicto 
of  tho  Nfttive  Thboa.    Nnf  Bditiom.     MToodmU.    Po»t  Svo.    S«. 

CUKNIKGHAM'S  (Allav)  Poenis  and  Sonfs.  How  ftiai  ool- 
locted  and  amafod,  with  Blocrmphkal  Notioo.    Msbo.    U.  W. 

CURBTON  (RiT.W.)    Remains  of  a  very  Ancient  ReceBaioo  of 

tlM  Foor  Qoopels  In  STriac,  hitborto  aakaowa  la  C'lropo.    Dtaoororad, 
Edilod.aad  TrMMlatcd.    4lo.    M«. 

CURTIUS*  (Pxomsoft)  Stodent's  Greek  Grammar,  for  the  oae  of 
Colloge*  and  tho  Upper  Forms.  TroaoUtcd  undor  iho  Antbec's  nri- 
sloa.    fidltod  by  Da.  Wm.  Sami.    FobiSto.    7«.6d. 

Smaller  Greek  Grammar  for  the  nse  of  the  Middle  and 

Lovor  ForoM,  abrldgod  (torn  tlio  abovo    19nM.  Z».  €d. 

First  Greek   Course;  containing  Delect us»  Bzoreiao 

Book,  and  Voeabolaries.    ISmo.    Za.  6tL 

CURZON'S  (Hov.  RoBias)  Aembiiia  urn  EazBxoni.     A  Year  on 

tho  Front  lora  of  Raaala,  Tarkoj,  and  Poraia.    Third  JSiitim,    Wood- 
coU.  PoatSro.  7«.  6d. 

Visits  to  the  Monasteries  of  tho  Lerant    Fifth  Edition. 

Illnatratlons.    Pool  8to.    7«.6<i. 

CUSTS  (GmaAL)  Annals  of  the  Wan  of  the  18ih  k  19lh  Centuries. 
•  Vote.    Feap.  8to.   6«.  oaeb. 

LiTCB  and  Characters  of  the  Wairiors  of  the  17ih  Century 

vbo  baro  Coromaadcd  Flcota  and  Anulca  baforo  tbo  Eooaiy.    S  Vot«. 
Poat  8to.    16«. 

DARWIN'S  (Charlm)  Journal  of  Researches  into  Iho  Katnral 

History  of  tbo  Cooatrlos  Tiailsd  doriaf  a  Vojafo  roaad  tho  World. 
Poat  8to.    9«. 

Origin  of  Species  by  Means  of  Natural  Selection ; 


or,  tbo  PraacnratloQ  of  Faroorad  Raeea  ta  tbo  Strvf  gto  for  UJb. 
8T0.    14«. 

FertUiiation  of  Orchids  through  Insect  Agency,  and 

as  to  ths  food  of  latareroaalaf .   Woodcuts.    Poat  6ro.  Sa. 

Domesticated  Animals  and  CuUirated  Plants ;  or,  the 

Prinelploa  of   VarlaUoa,    Inbarttanca,    Ko-varaloa,    Cmaalnf.  Inur 
braadtag.  and  SakcUoa  ondor  DoBKSticatioa.     With   lUoatratiooa. 
~  (/a 
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DOMESTIC  MODERN  COOKERY.     Foondad  om  PlindplM  of 
Ecooowy  and  PrMdeal  Kaowtodg*,  and  adapUd  for  Ad^ato  FwriHw 
MmM/Hiip^   Woodeutk   Foap.8v«.   6«. 

DOUGLAS'S  (Gnrs&4L  Sis  Howaed)  Life  and  AdTeniurM; 
Froa  NolM^  CoM^raaMoM,  and  CoCTBtponianoa.  Bj  a.  W.  Fuiaoh. 
Portrait.    8v«.    lAc 

TkooryandPiBcliceofGiiniitty.  5tkJBdUi4m.  PlaiM. 

8v«.    21«. 

MilH«7  Bridget,   and  the    PaHage  of   RiTora   in 


MiUtary  OparaOoM.    TUrd  BiiUm.    Plataa.    Sto.    tUT. 

KaTd  Warfare  with  Steam.    SeoomL  JSdiUou.    8to. 


8t.<d. 

Modem  Sjttema  of   FortificaUon,  wiUi  apoeial  ro- 

ftowMe  to  Um  Naral,  Littoral,  and  laltXBal  Daimea  •(  Faglaad  Plaaa. 
8v«.    12«. 

DRAKVS   (Sim  Fmivon)  Life,  Yoyagea,  and  Exploit^  bj  Sea  and 

Land.    Bj  JouM  Bammow.    Tkkd  Sditiom.    PortSTO.    U. 

DRIKKWATBR'S    (Joui)    Hijitory  of   the  Siege    of  Gibraltar, 

177»-1T88.    With  a  Daaeription  and  Aeeouot  of  that  Oafiteoa  from  th« 
Kartioat  Pariods.    Pootdro.    S«. 

DU   CHAILLXTS    (Paul   K)    EQUATORIAL   AFRICA,   with 

Aeoooors  of  tba  OorllU,  tbo  Noot-bulldloc  Ape,  Cblmpaniaa,  Ctoco- 
dilo,  Ac    lUoftratiooa.    6to.    lU. 

DUFF£RIN*S  (Loed)  Lettera  from  High  Latitadei,  being  lome 
Aoooimt  of  a  YmM  YoTaffO  to  lotland,  Ae.,  la  imL  Fmnk  MUHrn 
Woodeuta.    Poot  8to. 

Lispingt  from  Lew  Latitodee,  or  the  Joomal  of 


DAYIS*S  (Natiav)  Yisit  to  the  Rained  aUea  of  Knmidia  and 

Caithacinia.    lllustratio&i.    6ro.    16f. 

(Sim  J.  F.)  Chineae  Mlacellaniet :  a  Collection  of  Essaya  I 


aadMoica.    PortStro.    •«.  > 

DAYTS  (Sib  Homphat)  Oonaoktiona  in  Trarel;  or,  Laat  Daja 
of  a PhlloMphar.   .FVUJMMmi.    Woodeala.    Foap.llf«.   60. 

Salmonia;  or,  Dayaof  Fly  Fiahing.     Fotuih  Edition. 

Woodeata.   Fcap.8T0.   e«. 

DELEPIERRE^  (Ootatb)  History  of  Flemish  Llterainre.  From 
«h«  Twalllh  Oanturj.   8vo.  ••. 

DENNIS*  (Gaoaaa)  Cltioe   and  Cemeteriea   of  Straria.    Platea. 

tVola.    8V0.    dSc 

DERBTS  (Ei>WABD,  Bael  01)  Tranalation  of  the  Diad  of  Homer 

ioto  Eafllah  Blank  Vono.    Fifth  SmUiom,  /ZmpmnK    t  Vola.    Sto.    24*. 

DIXON'S  (W.Hspwoish)  Story  of  the  Life  of  Lord  Baeon.  Portrait. 

Foai^  Svo.    Tc  ti. 

DOaBREAKINO;  the  Moat  EzpediUooa,  Certain,  and  Baey 
Mathod,  wbatliar  fiaat  aaooUonea  or  oaly  madioortty  bowtulwd.  With 
a  Fov  HInM  for  ihoaa  who  Lova  tho  Uoc  and  Um  Oaa.  B7  Lbotw 
Onr.HoTGinmmi.  FminhaMtim,  WhhiOWoudtali.  Cravmara.  ISiu 


tbo  Hon.  ImpuUia  Gnsbiagtoa.    With  24  Platao.    dto.  tU. 
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DY1IS9  (TaoHAf  H.)  Hbtory  of  Modern-  Eoropo,  from  tlio 
Ukiaf  or  C— t— Hnoflo  hf  tte  Tartu  to  tte  cIom  9i  tiM  War  U 
tiMCrliDM.    4VoU.     6Ttw 


XABTLAKK'S  (Sn  CuAMLm)  haliaa  SebooU  of  Pkiaiiof.  From 

th«  G«nMa  of  Kooim.    B4He<wltk  Notes.    rWf^  MUHm.    Uliw- 
trmtod  lirom tbt Old  MaHMi.   SYota.   PootSiro.   SOo. 


SABTWICK'8  (£.  B.)  HAndbook  for  Bombior  uul  MadrBS,  with 

DIrwUoM  tor  TimToUia,  Oitotw,  Aa.    Map.    t  Yota.    rnl«v«.  M«. 

EDWARDS'  (W.  H.)  Voyafa  op  Uio  BiTor  Amaioii,  ttuJniitng  a 
Ytafttor 


ZLDON'S  (Loed)  PnUie  and  Prifato  Life,  with  Soloetlona  from 
lUs  CorrMDMdMM  aai  DtatfM.   Bj  Hoaaos 
iVola.    f^Mt8«<a.   tU. 


BLLIS  (Bkt.  W.)  ViaiU  to  Madagaaear,  incladisg  a  Jooniej  to 
tba  Capital,  vltk  mHom  af  Matorml  HltflarT.  aad  Praaaat  ClTlllaaCloo 
•rUiaPaopI*.    li/UTkommmd.    Map  aad  WaadoMa.    fra.    l«t. 

(Mia.)    EdMatiom  of   Charaotar,    wiUk  Hi«ta  m   Moral 

Tralalaf.   pMtSva.    T«.id. 

BLLBSMKRB^   (Loao)    Two   SiegM   of  Yioonabj  tho  Tuha. 


Campaign  of  1818  in  Boaaia*  from  tho  Gorman 

of  Oaoatal  Carl  Voa  Claaatwtu.    Map.   Sva.    I0».6d. 


Poemi.    With  Illaitratioaa.    Crown  4iaL 
BMaja  on  Hiatory,  Biogiaph  j,  Goographj,  and 


XLPHIKSTOKB*S   (Hon.  MotrmroABr)  Hiatory  of  Indi»-tho 

Bladooaad  MakoaMdaaParloda.  F^tk  Mditim,  Mtmttd,  Map.  Sra.  18«. 

EKQEL'S  (Carl)  Motie  of  tho  Moot  Ancient  Kaiiona ;  portienlarij 
oftba  AMyriaa^  Efrpclaa^  aad  Hakravat  «4ib  apacU:  Hifcnaii  to 
tha  OlaaoTarlas  iu  Waalan  AaU  aad  in  Kfjpc  With  100  llhutraitoM. 
era.    itc 

BNGLAKD  (Hisroar  or)  from  the  Peaeo  of  Uifoeht  to  the  P 

of  YaaaalUaa,  171»-6a.    By  Loao  Mabom  (Karl  SuaLopa). 
i,r  Tata.  Sra.  OV.;  or  AptOar  Atiam,7 


Prom  the  Pirvt  loTaaion  by  the  Roouna,  down  to 

tbaPraaantYaarorQnaoayieiorU'aRoiffB.    Br  Maa. 

W<    " 


(Thi    STVPBMT'a    HvHi).     Prom  the  Tnrasion   of 

JttyaaCa«artotkaRaToladaaori6W.  hj  Datio  Uciim.  Canaetod 
and  aoatfaood  to  ISSS.  Edited  by  Wh.  Smitv,  LL.D.  Woodcata.  Foot 
8T0.    7«.M. 


A  Saaller  Histoiy  of  Eofland  for  Young  Peraona. 

By  Dm.  Wh.  SaiTH.    Woodcata.    ISbo.    Sil  W . 

Bj  LtAnr 


Little    Arthur  a   Hialoiy  of   England. 

Caixoott.    Woodcute.    Una.    U.td. 


SNQLISHWOMAK  Uf  AMERICA.    Poet  8to.    lOd.  «<f. 

B8EIMAUX  and  Engiiah  Vocabalary,  for  TraToUen  In  the  Arctio 
Jtofloaa.    16BIO.   S«.6^ 
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F£ATHEBSTONHAUOH*S  (0.  W.)  Tour  through  iha  SUre  SUtat 
of  North  Aaeriea,  from  the  Rirer  Potomae  to  Toxm  and  tbo  Frontion 
ofJIezieo.    PUtoa.    fl  Volt.   6to.    M*. 

FKRGUSSOITS   (Jameb)    PaUcM    of    Kinereh   and    PenepolU 

Baatorad.    Woodeata.    6to.    16«. 


Histoxy  of  Arebitectore  in  all  Coontries :  frotn  the 

Earli««t  Timea  to  iho  PreMot  Day.    With  liOJ  IlliutraiioM.    fl  Tola. 
8T0.    VoLI.    4i«. 


Hittory  of  the  Modem  Styles  of  Architeetore :  fonn- 

ing  tb«  Third  and  Coocludioff  Voluma  of  tba  abora  work.    With  811 
lUttttraUooa.    8to.    9U.ed, 

Holj  Sepulchre  and  the  Temple  at  Jeniatlexn ; 


PortraiU.    2  Vola.    Crown  8to.    80i. 


Biographies  of  OliTer  Cromwell,  Daniel   De  Foe, 

Sir  RIehard  6taala,  CharUa  CharehlU,  Samnal  FooU.     Third  JUUi^m. 
PoatSro.    li«. 


ESSAYS  FROM  ''THE  TIICES."  Being  a  SelecUon  finom  the 
LrrBEAnT  Papbm  which  have  appwuvd  la  that  JouraaL  Sewmlk 
Tkouumd.   flvola.    Feap.Sro.   8f.  | 

ETHNOLOGICAL  SOCIETY  OF  LONDON,  TRANSACTIONS. 

NewSerlaa.    Vola.  I.,  II.,  and  III.    6to. 

EXETER'S  (Bishop  or)  Letters  to  the  Ute  Charles  Butler,  on  the 
Thaoloffkal  parta  of  hla  Book  of  tba  Ronan  Catholke  Chuth;  with 
Ramarka  on  oartaia  Worfca  of  Dr.  Milnar  and  Dr.  Liagard,  and  oa  sobm  i 

partioftbaETldaneaofDr.Doyla.    Stcomd  Sditiom,   6to.    16t. 

FAMILY  RECEIPT-BOOK.    A  Colleetion  of  a  Thousand  Valoable 

and  UaaAU  Raoalpta.    Fcap.  8to.    6«.  6^ 


FARRAR'S   (Rbt.  A.  &)    CriUcal   History  of  Free  Thought  in  { 

refareoca  to  tha  Chrlatian  Rallglon.  Baisf  tha  Banptoa  Laetnraa,  18SS. 
8to.     16«.  : 

(F.  ff,)    Ori^    of   Language,    based    on   Modem 

Fcap.  6ro.    St. 


belDf  the  Subntaaea  of  Two  Leeturaa  dclirarad  at  tha  Rojal  J  oKtltu- 
tion,  180S  and  *«&.    Woodeata.    8ro.    7«.  6<l. 

FISHER'S  (RiT.  Qaoaoi)  ElemenU  of  Geometry,  for  the  Use  of 
Behoola.  f\/lkEiUim.  18mo.  l«.6d. 

First  Principles  of  Algebn^  for  the  Use  of  Schools. 

FVUiMitiiom.    18bbo.    1#.6cL 

FLOWER  GARDEN  (Thi).  By  Ear.  Tnoe.  JAvn.   Fcap.  Sro.  U. 
FONNEBEAU'S  (T.  G.)  Diary  of  a  Dutiful   Son.     Fcap.  8to. 

FORBES'  (C.  S.)  Iceland;  iU  Volcanoes,  Geysers,  and  Glaciers, 
lllaatratlona.    PoatSro.   lis, 

FORSTER'S  (JoHi)  Arrest  of  the  Fire  Members  by  Charles  the 
First.    A  Chaptar  of  EDfflUh  niatorj  ra-wTitUn.    PoatSro.    Itt, 

Grand   Remonstrance,   1641.      With  an   Eseay  on 

EngtUh  frsadom  nndar  tha  Plantaganat  and  Tudor  Sorarelgna.    dtcemd 
JCditiom,    Post  8to.    lit. 

Sir  John  EUot:   a  Biography,  1590—1632.    With 
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?0RI>9  (Richard)  Handbook  for  Sptin,  AndalaftU,  Ronda,  Y tlooek, 

)  CktelonU,  GranUa.  GtlUeU,  AmcM,  KaTvrt,  Ac    Third  AMm. 

flVote.   PwtSro.    90$. 


~  QatheriiigB  from  Spain.    Pott  8to.    8«.  6d. 


I  FORSYTH'S  (William)  Life  aod  Times  of  Cicero.  With  Selection! 


from  hl4  C«fTwpoo4MM  ui4  OratioM.     lltutrmtloaiL    S  VoU.    Post 
8to.    ISt. 


FOSTUKPS  (Roanr)    KarraiiTO   of  Two  YidU  to   the    Tea 

CottnUlM  of  Cklo*,  IMMt.    TkirdMiUmu  Woodaatt.  fl  Vote.    PoM 
8TO.  18«. 

Third  Viiit  to  China.  1858-«.  Woodcnta.  8to.  1(U. 

Yedo   and  Peking.    With  Koticet  of  the  Agrient- 


tnnM  an4  Tni4«  of  ChlM,  4aflM  a  Foortb  Vidt  to  that  C««Mrf.   lUua- 
trailooc     8ro.    ICc 

FOSS*  (Edward)  Jadges  of  England.  With  Sketches  of  their 
LItm.  and  NAtieet  of  thi  Coarta  at  Waolailaator,  fkom  tba  Coogaait  to 
Cbo  PrrMot  TIaa.    9  Vola.    Sra.    114«. 

FRANCE  (Huioar  of).    From  the  Conqnesi  by  the  Qanis  to 

RretatTtiMa.    By  M is.  M  asxhav.  JTtw  «M  CMp«r  JMMm.    Wao4- 
I  eota.    ISma.    4$, 

f  (Thi   Studir's   Hmoar   or).    From    the    Earliest 

:  Timao  to  tha  E«ubllah«M«t  «#  tba  g>ooo4  Emplia,  18SS.    Bf  W.  H. 

f  PBABioii.    Edited  bj  Wm.  Sierra,  LLJ>.  WaodoaU.  P<iat  8to.  T«.  6d. 

I  FRENCH  (Tn)  in  Algiert;  The  Soldier  of  the  Foreign  Legion^ 

*'  and  tba  Priaooara  of  Abd-al-Kadir.   Traaalalad  bj  Laij  Dotr  Ooaooa. 

Float  ara.    t*. 


I  QALTON*S  (Feavou)  Art  of  Trarel ;  or,  HlnU  m  the  Shifts  and 

>  Coatrlraneaa  araiUMa  la  Wild  Cooatrlaa.     Tk»d  EdMtm.    Wood- 

*  caia.    Poat8ro.    7«.  6^ 

GEOGRAPHY,  AKCIENT  (Thi  Stvi>iiit*s  Mawal  of).  Bj  Rot. 

W.  L.BBTAir.    Woodoita.    Paat  Bra.    l».9d. 

MODERN  (Tni  Srvnor's  Mavcal).     By  Rer. 


W.  L.  Bbtaji.    Wcodctti4.    Poatero.    Utk* 

\  Jonmal  of  the   Royal  Geographical   Society  of 

Loodoa.    gro. 

»  

GERMANY  (Histokt  or).  From  the  Inrasion  by  Marina,  to  Recent 
i  tteaa.    Bf  Mn.  Xabsbah.    Xtm  mmd  Ckmptr  Edttkm,     WaodoaU. 

ISOM.     i«. 

^  GIBBON'S  (EowAM>)  HUtory  of  the  Decline  and  Fall  of  the 

;  Roman  Emplra.    Edited,  vttb  Motoa.  by  Da  aw  Miuiaw  and  If.  Giiztir. 

(  A  Km  Edm0m.    Preeodad  by  bla  AafobloffTaphj.    And  £diiad,  witb 

\  Notoi,  bj  Dr.  Wh.  Smitb.    Mapa.    8  Vola.    8to.    eOa. 

\  (The  Stadcnt's  Gibbon) ;  Being  an  Epitome  of  the 

i  aboTO  work, laeoqwratinf  tba  Raaearebaaof  Roant  Conunaataton.    Uj 

)  DrWiLSam.    Woodcata.    PaatSro.    7«.  6d. 

GIFFARD'S  (BowAan)  Deeds  of  Naral  Daring ;  or,  Anocdoiso  of 

tba  Briliab  Kavy.    Maw  Ediilaa.    Fcap.Sro.    8«.6d. 

GOLDSMITH'S  (OuTia)  Works.  A  New  EdiUon.  Printed  from 
tba  laataditiono  rtrioad  by  tba  Aatbar.  Editad  bj  Pktbs  Cums«« 
■AM.  VIcMttaa.    4Yola.8Ta.    tOa. 


14  U8T  OP  WORKS 


QLAD3T0NE*S  (Biobt  Hos.W.  £.)  Financial  SUtemenUof  1858, 
00.  a,  ond  61 ;  ftlM  his  SfMaehM  o«  Tax-BllU,  IMl,  aad  oo  Cb*rlti«s, 
186S.   Beeomd  EdUtiim.    8ro.    12«. 

Addr«it  on  the  Place  of  Ancient  Qreece  in  the 


ProrMentiAl  Order  of  Um  World.    Fourth  EdiUcm.    8to.    U.  6cL 

Wedgwood:    an  Addren  delirered  at  Bardem. 


Woodeuti.    Post  Hro.    U.    A  Cheap  Edition,  U. 

GLEIG*S  (Rmr.  G.  R.)  Campaigna  of  the  Briiieh  Anny  at  Waahing- 
toB  and  M«w  OrlMM.    TostSro.    2f. 

Story  of  the  Battle  of  Waterloo.    Post  8ro.  8«.  6d. 

KarratiTe  of  Sate*i  Brigade  in  Affghanistan.   Post  Sro.  2s, 

life  of  Robert  Lord  CUto.    Poet  8to.    8«.  6dL 

Life  and  Letten  of  Sir  Thomas  Monro.    Poft  8to  8«.  6ef. 

GONGORA;  An  Historical  Essay  on  the  Times  of  Philip  IH.  and 
IV.  <if  Bpain.  With  lUottnttknu.  By  AnoBDCACoar  Cauarox.  Por- 
trait.   StoU.    PoAtSro.    15*. 

GORDOITS  (Bin  Am.  Dvft)  Sketches  of  German  Life,  and  Scenes 
fromtbeWarofLlhwatioii.    From  tho  German.    PectSro.   Se.6^ 

(Lanr    Duff)  Amber-Witch:   A  THsl   for  Witch- 


evaft    FnmttaOennaii.    FoeC8vo.   te. 


French    in  Algiers.     1.  The  Soldier  of  the  Foreign 


(A  SMALLam  HisToar  op,  Foa  Yovvo  Paasovs).    By  Da. 

Wm.  Sioth.    Woodcats.    16mo.    3«.  6d. 

GRSNYILLB  (Tn)  PAPERS.  Being  the  PabUc  and  PriTale 
Correcpondenoa  of  Oaorga  GraBTilla,  Indodinc  hla  PanrATS  DiAsr. 
Edited  bj  W.  J.  Skith.    4  Tola.    8to.    Ito,  eaeh. 

GRET  (Eajkl)  on  Piirliamentary  GoTomment  and  Refona ;  with 

Sagfeetlons  for  the  Ia|»roTemeat  of  car    RepreeeatatiTe  Syatem, 
and  «n  Ezamlaatioo  of  the  Reform  Bille  of  1859—61.    Stotmd  AMI  ion. 

8to.    9k. 

(Sia    Gaoaoi)     Polynesian    Mythology,    and    Ancient 

TniditJoiial  BlatofT  of  the  New  Zealand  Raoe.     Woodenta.     Peat 

GRUNER'S  (Liwis)  Brick  and  TerrsrCotU  Boildings  of  Lombardy, 
Fonrteenth  and  FIfteentti  Centnriee.  From  earrfil  Dravtac*  aad 
ReitoreUmiii.  EngraTcd  and  printed  in  Coloura.  lUnatrattoaa.  BauJl 
folio.    NemH^  Smdf. 

GUIZOrS  (K.)  HediUtions  on  the  Essence  of  Christianity,  and 

on  the  Reliflouv  Qoestioot  of  the  Daj.    Post  8«o.  9e.  M. 


« 
I 

t 

I 

t.  The  Primen  of    Ahi-el-Kadir.     Frma   tlM  Fmwli.  i 

PeetSve.   2f. 

OOUGER'S  (HivaT)  Personal  Narrative  of  Two  Tears'  Imprison-  ; 

ment  la  Bennah.    Bteomi  Filttm,    Woodenta.    Post  8to.    lt«.  i 

GRAMMARS  (Lativ  and  GaoK).     See  Ccancs ;  Smitb  ;  Kikg  ! 

Edwasd  Vim.,  fte.  Ac  j 

GREECE  (Thi    STmiitT's    Hnroar    of).    From    the    Earliest  j 

Tfmee  to  the   Boman   Cenqoeef.      Bf  Wm.   Eirmi,  LL.D.    Weed-  ! 

eats.    Poet  Svo.    7«.  td. 


PUBLISHED  BY  MR.  MURRAY. 


Iff 


QR0TI7S  (Okorgi)  Hlttory  of  Greece.  From  the  Earlieitt  Timm 
to  th«  doMOff  ttM  n>— ratlijii  enntMnpomrj  with  th«  d««th  of  AI«xAad«r 
tb«Gr««t.    fimrtk  Sditmt.    Map*.  ttvoU.   Sro.   lit*. 

Plato,  uid  the  oilier  Comptnioof  of  Socrates.     8 

VoU.    6to.    4^. 

(Mm.)  Memoir  of  Ary  Sehoffer.    Pout  8ro.  Ss.  M. 

Collected  Ptpcm.    Sro.    lOt.  (W. 

HALLAM'S  (Hkkbt)  Contiiiaiiooal  Hlstorj  of  EngUnd,  from  tbe 

AeBM«1<m  ttf  n«nrT  tlM  8<»T«nth  to  thm  Dwitk  «r  0««r««  tl»«  Stewi. 
/i;M»a  ^tfttiM.  i  Volt.  8v«.  aos.  or  l*opid«r  ^IUo«.  t  Vola^  PMt 
bTo.  18«. 

— Hiiiory    of    Europe    daring     tbe     Middle     Afree. 

TtelA  Eiiiiom.   9  Vote.    8ro.   »)■.    Or  ftfpoUr  UdlUun.  8  Vols.,  f>wt 


8vo,  18*. 

—  litenry  Hietoryof  Earepe,  dnriof  Uie  15tb,  16th  and 


17th  CmtarW.  JWrU  Mditi^m,  i  Voli.   Svo.  Mt.  Or  r«|»ttJ«r  EditiM, 
4  VoU^  Poat  8to^  >««. 

Litemj  Efmyb  and  Chancteri,  Eztiaeted  from  iho 

above  Woriu    Kcap.  8vo.    S«. 

Historical  Works.     Containing  Hiilorj  of  EngUad, 

'Middio  Arm  of  Earop«,-Uterary  UUtory  of  Europe     lo  Vola. 
Foot  8to.    a*,  each. 

(Akthvi)  Remaiaa;  in  Vctm  and  Proaa.    TViih  Pre- 

faee.  Memoir,  and  ^rtralL     Pcft^w  iro.   7s.  4d. 


HAMILTON'S  (Jamv)  Wanderinga  in  NorUi  Africa.  With  Illi 

tiODt.    Poat  8vo.    lU. 

HARTS  ARMY  LIST.    {QuarifH^  amd AmimaB^,)    8ro.  lOt.  6<i. 

and  Sir  e^ch. 

HANNAH'S  (RiT.  Da.)  Bampton  licctnrea  for  18C8;  the  Dirine 

and  Ilaniaa  E:tm««'a  In  llvly  8crt|4itrt.    8ro.    lo*.  6/. 

HATS  (J.  H.  DavHvovD)  Weatern  Barbary,  iU  vild  Tribea  aad 

■arag*  Aaltoala.    PMtSro.   U. 

HEAD'S  (8n  FaAVCis)  Hone  and  bU  Rider.  Woodeata.  Poat  8ro.  5$. 
Rapid  Joomeja  aeroai  the  Pampaa.    Poat  8^o.    2«. 

Bobblea  from  the  Bnmnen  of  Kaaaaa.     With  lUoatra- 

tloQt.    Po«t  8vo. 

Emigrant    Fcap.  8to.    Sc  8dL 

Stokeraand  Poken;  or^N.-WeataniRallvaj*  Pott8TO.  2«. 

Fortnight  in  Ireland.    Map.    8to.    12«. 

(Sim  Edhwd)  Shan  and  Will;    or,    Fatare    Anxiliarr 

Varba.    Feap.  8to.    U 

HEBER*S  (BiaBop)  Joaraej  through  the  Upper  Prorincei  of  India, 

from  Calcutta  tn  Bocnhaf,  «lt1i  an  Aee^vf  cf  a  J<nire*T  to  Madraa 
aud  iha  Somhem  PrvTlne^a.     Tmi/tk  Sdd»0m.    9  Vote.    Pm>t6im.    7a. 

PoeUcal  Worka,  including  PaleaUoe,  Europe.  The  Bad 

8m.  Iljant.  *«.    SUikEdi:um.    PortnM.    freap"  •^^    ^• 
HERODOTUS.     A  New  Engliah   Yeraioo.    Edited,  with  Kolaa 

and  Cnaje.  hieforieal,  tllioofrraphleal,  aad  feocraphkal.  br  «•;•  O, 

by  8ia  Uvbt  Rawumom  a^  •!V'?l7^**" 
n.    Mapaa^  Wtiieeta.    4  Yala.  8v«w   4/U. 


1« 


LIST  OP  WORKS 


HAKD-BOOE— TRAVEL-TALK.  EnglUh,  Frencb,  Qennan,  and 
lUlUm.    18mo.  S«.6rf. 

NORTH  GERMANY,  Hollavd,    Bbloxvm,    and 

tU  Rhine  to  8«lts«riaiid.    Map.    PostSro.  lOtt. 

KNAPSACK   GUIDE— BELGIUM    AND   THE 


KlIINE.    PottfiTo.    (/aiAc/Wm.) 

SOUTH  GERMANY,    Barmria,  Anatria,  SCyria. 


fMslMrg,  tlM  AnstrUa  •nA  BaTarUn  Alpti  th*  Tyrol,  Uumtfuj,  and  th« 
DaauH  fran  Ulm  totha  Black  8«a.    Map.    Poat8vo.  10«. 

KNAPSACK  GUIDE— THE  TYROL.    Post  Sro. 


(lHth€Prt$$.) 

PAINTING.  German,  Flemish,  and  Dnteb  SehooU 


Editad  bj  Da.  Waaobv.   WoodcaU.  9  VoIm.  Poat  8vo.  t4«. 

LIVES  OP  THE  EARLY  FLEMISH  PAINTERS, 


with  KotIc««  of  thtir  Works.    Br  Cbowb  and  CATALCaanxB.    Iilva- 
traUona.    Poat  Sro.    1S«. 


SWITZERLAND,  Alpt  of  Saroj,  and  Piedmont. 

Mapa.    Poat  8to.    •«. 

-KNAPSACK  GUIDE  — SWITZERLAND.    Poet 


8to.    6c. 


FRANCE,  Nonnandj,  BriUany,  the  French  Alpe, 
tha  RiTtra  Loin.  Soino,  Rhooo^  and  Oaronat^  Daapbiad,  ProTonat,  and 
thaPjraaeao.    Mapa.    PoatSro.   10*. 

KNAPSACK     GUIDE  -  FRANCE.     Poet  8to. 


(I A  the  PfYM.) 

PARIS  AVD  ITS  EsTiBois.   Map.  Poet  8to.    5i. 

SPAIN,   Andalusia,    Ronda,     Granada,    Valencia, 


Catalonia,  OaUieia,  Amfoo,  aad  MsTarra.  Mspe.  fl  Vola.  Pwt  Sro.  tO*. 

PORTUGAL,  LisBov,  ke.    Map.    Post  8to.    0<. 

NORTH    ITALY,   Piedmont,    Ligoria,    Venetia, 


Lomhaidj,  Paraa,  Modeaa,  and  Romagna.    Msp.   Poat  8to.    1S«. 

CENTRAL  ITALY,  Lucca,  Tuscaor,  Florence,  Tbo 


MarcbeirUmbrla,aBd  tha  Patrimooj  of  StPetar'a.  Map.  Poat  8to.  10». 

ROME  AVD  ITS  EirriBora.     Map.    Post  Sro.    9«. 

SOUTH   ITALY,  Two  SidUes,  Naples^  Pompeii, 


lltreeUMam,  and  VoanTiaa.    Map.    Poat  8to.    lOt. 

KNAPSACK  GUIDE— PTALY.    Post  8vo.   8«. 

SICILY,  Palermo,  Mesdoa,  Catania,  SjrMuse,  Etna, 


and  tbo  Ralna  of  tbo  Gro«k  ToaapUt.    Map.    Poot  8to.    lU. 

PAINTING.  The  Italian  Schoola.  From  the  German 

of  Kuoutm.     Editad  bj  8ir  Cbabias  EASTi.Aas,  R.A.    Wocdcuta. 
9  Vola.  PoatSro.  SO*. 

LIVES  OP  THE  EARLY  ITALIAN  PAINTER?. 


A3IO  Paooaxas  or  PanrnKO  iv  Italy,  from  Cdiabub  to  BAaaAvo.    B7 
Mm.  Jamejov.   ^  Stm  Edition.    Woodouta.    Po«t8To.    /aiAa/tcM. 

NORWAY.    Map,    Post  8to,    6#. 

DENMARK^  SwiDn,  and  NoawAT.    Maps.    Post 


are.   16«. 


PDBUSBBO  BT  MK.  MDRRAT. 


HAITD-BOOK-OEBBCI^  tb«  Ionian  tiUndi,  AlbMik,  TiMMilj, 

_^  „    TURKKT,     UalU,    Ad>    UImt,    CoiuUntiDoplc, 

KOYPT.  TMm,   th*    Slk.  AkundrU,  Cklw, 

—    BTBIA   AMD   PALESTINE.   PnidMk  tt  SiMi, 

EUm,  u4  iTtu  t*w^    Mm^    ITak.    rMln.    Mi. 

BOUBAT  AKD  If  ADBAS.     Ha^  S  Vak.  PM 

KUS3U,  F«u»,  Hd   Ftnur>.     Hapii      Fwt 

Urt.    111. 

MODEKK  LONDOH.    A  CoattkU  OaUa  U  aU 
tka  «l|bia  u4  <m)Mi  >(  laUnal  ta  Ika  MWiipilli.    lUf.    Itet. 

WE8TMIN8TEE    ABBET    WMdcMs.    Kba.    U. 

KENT  AKD  SUSSEX,  CwUrbuij.  Dow,  IU«»- 

BDBHET  AND  HANTS,  KiDgiUn,  Croydon.  K«i- 

fVt.   GalM'e'4,  viKbHiir,  Bggilkuipia^  r>nHB«ik,   urf  M*  •( 
WKbt.M*ri    tMMin.    lOi 

BERKS,  B0CK9.   AND    OXON,  WuhIw,   Eloo, 

MhiIIbC.  AT>-b<>rT.  Ulbrv>«.  WjvHDb*.  ll-aXr,  tU  Cllf  UM   Ual 

— WILTS,  DORSET,    AND   SOMERSET    StlUburj. 

CblFpnibaB.   WiTOKialk.  Ibwbwu,  WMU.  kuli.  Briaul,  TauUi. 

DEVON  AND  CORNWALL,  Eirter,  UrrwoDlx. 

HOBTU    AND    SOUTH   "WALES.    Bue^r,    Ckr- 


.  ^..     -  —    EASTERN    CATHEDRALS    OF    ENOLASD 
Oalvi',  I'<M>Unikf\  Kvwkk.  aj.imt  lAtalM.    tTllt  td  III  ami 

WESTERN    CATnEDRALS    Or    INGLAND— 

PAUI  Lt  A  K  <1C0TATI0.VS.  Pna  E»c>l*)>  A  m^m*. 
HESJSEr  (Rn.  Dl>.    BaodiT— Iu  Oric^a,  Hktatj,  ud  rMMBl 


«  Lw  m4  PnetiM  af  Banl 
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UST  OP  WORKS 


HOJOB    AKD    COLONIAL   LIBRART.    A  Scrkt   «r 


WmIcs 


And  abtlltj  of  tU  A«ikon 
aod  «n«ac«d  vatier  t 


P«it  %w%. 


HISTORY,   BtOQRAPHY. 
1.  8IB0B  or  GIBR4LTAK.    By 


S.THB  AVBER-WITCH. 


a.  CBOHWSLL  AND  BUNTAK. 
hj  aoaiBf  800TBBT.   St. 

4.  IJFE«r  8k«  FRANCIS  DRAKS. 

B.  CAMPAIGNS  AT  WASHING- 
TOX.  «7Biv.O.R.OuM.  £«. 

5.  IVB  FRENCH  IN  ALGIERS. 

9f  Lavr  Dow  GoBDoa.    St. 

r.  TBB  PALL  OP  THE  JESUITS. 

&  UTOMIAN  TALES.   Sr. 

t.  UPB  OF  CONDB.  Bj  Loio  Ma- 

MlSAUTB  BRIGADE.     By  Ebt. 


A. 

AND    HIStORIC   TALES, 

ILTHE    SIEGES    OF   VIENNA. 
B7  LosB  Ciiii— ■«.    St. 

It.  THE  WAYSIDE  GROSS.     B7 
Capt.  Miuiasu    tt. 

IS.  8K  ETCH  E8«r  GERM  AN  LIFE. 
By  Sia  A.  Goaooa.    9c.  6d. 

li.  THE  BATTLE  or  WATERLOO. 
By  RsT.  O.  R.  O1.BM.    9«.6d. 

IS.  AUTOBIOGRAPHY  OF  STEP. 
FENS.    S*. 

IC  THE    BRITISH    POETS.     By 
TaoMAa  CAMpasLL.    S«.  6/. 

17.  HISTORICAL     ESSAYS.      By 

Load  Mawmi.   a«.6< 

18.  LIFE  OP  LORD  CUVE.     By 

RxT.  G.  R.  Glbm.    8«.6^ 

19.  NORTH  -  WESTERN      RAIL- 

WAY.   BySiaF.IS.HaAD.    tt. 

10.  LIFE  OF  MUNRO.    By  Rsr.  G. 
R.Glbi«.    a«.6d. 


CLASS  B. 
VOYAGES,    TRAVELS,   AND   ADVENTURES. 


IN  SPAIN.   ByGEoaoB 

t.  WMBSor  SPAIN.  ByGaOMi 

Baawa.    8c  aa. 

3A  4.  JOURNALS  IN  INDIA.  By 
L'lAvor  Uaaaa.    S  Vala.    7«. 

5.  TRAVELS  ixnta HOLY  LAND. 
ItT  laav  and  M  Aaouca.    2«. 

C  MOROCCO  AND  THE  MOORS. 
I^J.DBnoioaoUAT.    3c 

7.  LETFERS  FROM  ma  BALTIC. 
9yaLADT.    Ir. 

&  MEW  SOUTH  WALES.  By  Mas. 

9.  THE  WEST  INDIES.  ByM.G. 

10.  SKETCHES  OF  PERSIA.     By 
Sib  Joa  Maixwiji.    3c  <kL 

IL  MEMOIRS  OF  FATHER  EIPA. 

SiL 

IS.    IS.  TYPEE  AND  OMOO.     By 
BsMiAni  MaLTiLU.  S  Valiu  7c 

14.  MISSIONARY  LIFE  IN  CAN- 
ByKBT.J.AaaoTT.    tc 

%*  Each  work  may 


16.  LETTERS  FROM  MADRAS.  Br 

aLAinr.    Sc 

M.  HIGHLAND     SPORTS.         By 
Cmablbb  St.  Jom.    Sc  M. 

17.  PAMPAS  JOURNEYS.    By  Sre 

F.B.  Ubah.    Sc 

IS  GATHERINGS  FROM  SPAIN. 
Dy  UicHAao  Fobo.    Sc  6d. 

19.  THE    RIVER    AMAZON.      By 
W.  H.  EowABM.    Sc 

90.  MANNERS    A   CUSTOMS  OF 
INDIA.  ByRar.C.AcLAVD.  ta. 

21.  ADVENTURES    IN    MEXICO. 
By  G.  F.  RoxToa.    Z*.  Gd. 

9S.  PORTUGAL  AND  GALLICIA. 
By  Laao  CABBAaroir.    3».  (U. 

SS.  BUSH  UFE  IN  AUSTRALIA. 
By  Rvr.  H.  W.  Havoabtm.   t*. 

94.  THE  LIBYAN  DESERT.     By 

Raixb  St.  JoBB.  9a. 

95.  SIERRA  LEONE.    By  a  Ladt. 

3c  M. 

ba  kad  atftralaly. 


PUBLISHED  BT  MR.  MURRAY.  It 

HTLLARD*S  (G.  &)  Six  M<nU]m  U  Itelj.    SVoU.    PmISt*.    lU. 
nOLLWAT'S(J.  Q.)MonihUK«nrE7.    Fcap.  8m    24. 
HONEY   BEE  (Tn).      Am  Emj.     Bj  Bit.  Twouab   Jammm, 

HOOK'S  (Dbav)  Charch  DkUoMry.     iftiiiJk  BditwtL    8to.  16«. 
(Triomeb  )Life.  Bj  J.  O.  Lookmabx.  Bcprintod  from  iha 

"  QttATttrlj  lUrtov.**    Ttmp.99^,    U. 

HOOKER'S  (Dr.  J.  D.)  HlmalajMi  Jovrnftlt ;  or,  Koiaoof an  OiiMital 
KMnrmllat  la  D«sffRl,  Um  Slkkte  and  lUpal  lllaMlaTM,  Um  KhMla 

HOPFS  (A.  J.  BKmaroKD)  EnflUi  Cathcdnl  of  tho  NineiieaUi 


C«auir7.    With  lUiiatnrtkM.    99m,    lU. 

HORACE  (Works  of).     Edited  bj  Dsas   Utlmam.     With   800 

Woodeuta.    Cf9mm9rm.    tU. 

(Life  of).    Bjr  Dsas  Miuus.    WoodeiU,  aad  eoloored 

8Ta.    U. 


nOUGHTOyS  (Lo»)  Pottied  Worki.    Foap.  8«o.    «&  e<f. 
HUHFS  (Tbi  Sttdxkti)  Hiatwryof  Iaglud«  froa  the  InTitioa 

of  Jii|ia«C«rMr  tn  lb«  RavoUiu««  of  1608.    Corrtcf^  %nA  tftln^mA 
to  lioa.    E  liivd  bj  DiL  Wb.  tfamu    Woodmto.    PmC  Uro.    7«.  U. 

HUTCHINSON  (Oar.)   on  the   moei  expoditimi^  eertmia.  Mid 

«o^    Method   of  llor>BroolLl*«.       F«wCft   £ilil«M.     Eolorgod  mU 
i«TiMd.vlih4Dlft«ocnitoM.   CronOo*.    U«u 

HUTTON^  (H.  E.)  PrladpiaOratt;  aa  lotrododion  to  the  Stoi^jr 

of  Orook.    Cowfrobiiillwf   Owi^r,   Dolocte^  ond  Laofctoo  LooJ , 
viU  Vooatalonoo.    TkirdJSMi^m.    ItMi    tcfrf. 

IRBY  AND  MANGLES'  TimToh  in  Eorpt,   Koliia,  Sjria,  aad 

tbo  Bolj  Uad.    Port  Bf.   U. 

JAMS3'  (Rbt.  Thomas)  FabUt  of  JBoop.  A  Now  Tranalaiion,  with 
IIUioHcAl  Pr^fWo.  Wita  100  Wnodcvts  hf  T»iitsc  oaU  Wov. 
rcrtf^fktk  Tk^ummd.    Poot8vo.    t«.  6d. 

JAMESONS  (Man.)  Urm  of  tho  Etrijr  Italian   Paintora,  from 

CimabM  to   BoMono,  aad  tbo  Proffvw  of  Palatlof  la  lulf .     .V.* 
AUiMM.    WKIi  Woodoato.    rwttvo. 

JESSE'S  (EowAaD)  fltoaninfiia  Natural  HiatorT.    EigkA  Edilion. 

Pep.  8ro.  %a. 

JOHNSON'S  pa.  Sawsl)  LUa.     hj  Jaaoa  BoowelL    Inclodiag 

tho   Toar    lo  tiM   Hohridaa.     Cdtood   hj  Ma.  Caoaaa.     Portraiu. 
Kojal  8vo.    10«. 

Urea  of  tho  moat  caiiaeBt  Earliah  Poeta.    EJited 
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